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eMich.17. Eliz.. In the Kings Bench. 


I. ; 
PACRASRE His Caſe was moved to the Court. If an Abb 
= DR CILARES hath a Parſonage appropriate in D. which 2 
Y diſcharged of payment of Tithes, and after- 
D, ward theAbbot purchaſeth part of the lands in 
SY the ſame Town and Pariſh where the Parſon- 


[1 


- wards the ſame poſſeſſions &c. were given to King H.8. by the Sta- 
tute of 31. H.8. cap. 13. as they were in the hands of the Abbor. 
The queſtion was, Whether the Land ſo purchaſed by the Abbot be- 
fore the ſurrender, were diſcharged of payment of Tithes by the 
Statute, or not. And the opinion of Mr. P /owden was, That they 
were not diſcharged of Tithes by the Statute : For that no lands are 
diſcharged by the Statute, but ſuch lands as were lawfully diſcharged 
in right, by compoſition, or other lawfull thing. And the lands in 
this caſe were not diſcharged in right, but ſuſpended during the poſ- 
ſeſſion of the Abbot, in his own hands. And ſo hee ſaid it is, when 
the..Land is purchaſed by one, and the r—_ by another, the 
right of Tithes is revived, and the lands charged as before the pur- 
chaſe ofthe Abbot. And ſo, he faid, it had been adjudged. 


Paſe. 17.Eliz, In the (ommon Pleas. 


;- Jl 

Man makes a Leaſe for Life, and afterwards makes a Leaſe unto 

k another for Years, to begin after the death of Tenant for life ; 
The Leſſee for yeers dieth inteſtate ; The Ordinary commits Admi- 
B niſtration ; 
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niſtration; The Adminiſtrators and the Tenant for life joyn in the 
purchaſe. of the Fee-ſimple : Two queſtions were moved.; The firſt 
was, Whether the Fee were executed in the Tenant for life for any © 
part? 2. Whether the Term were gone in part, or in all> And 
the opinion of the Juſtices was, That the Fee was executed for a 
moitie. Aſamwoed. If the Land be to. one for life, the Remainder 
for yeers, the Remainder to the firſt Tenant for life in Fee, there the 
Fee is executed ; ſo as if he loſe by default, he ſhall have a Writ of 
Right, and not 20d ti deforceat ; for the term ſhall be no impedi- 
' ment that the Fee ſhall not be executed : As a man may make a leaſe 
to begin after his death, it is good, and the Leſſor hath Fee in poſ- 
ſeſſion, and his wife ſhall be endowed after the Leaſe. And I con- 
ceive, in the principall caſe, 'That the term ſhall not be extin& ; for 
that it isnot'a term, but i»tereſſe termini, which cangpt be granted 
nor ſurrendred : Aoun(ov. If he had had the term imhis own right, 
then by the purchaſe of the Fee, the Term ſhould be extin&. Bur 
here he hath it in the right of another as Adminiſtrator. -Dyer. If an 
Executor hath a term, and purchaſeth the Fee, the term is determi- 
ned: So, ifa woman hath a term, and takes an husband who pur- 
chaſeth the Fee, -the term is extint. Afamwood, The Law 'may be 
ſo in ſuch caſe, becauſe the Husband hath done an a which de- 
ſtroyes the term, viz. the purchaſe. But if the woman had enter- 
married with him in the Reverſion, there the term ſhould not be ex- 
tinguiſhed ; for the Husband hath not done any a& to deſtroy the 
term ; Burt the marriage is the a&t of Law. Dyer. That difference 
hath ſome colour. But I conceive, in the firſt caſe, That they are 
Tenants in common Ro Fee. arnwood. The Caſe is a good point 


in law. But I conceive the opinion of Manwoed was, That if a Leaſe 
for yeares were to begin after the death, ſurrender, forfeiture or de- 
termination of the firſt leaſe for yeares, that it ſhall not begin in that 
part, for then perhaps the term in that part ſhall be ended, before 
the other ſhould begin. | 


—_ 


- _ 


Paſe. 20 Eliz. inthe (Common Pleas. 


- 


Sid 2. OW. 
A Man ſeifed of Copyhold land deſcendabfe to the youngeſt Son- 
by Cuſtome z. and of other Lands deſcendable to the eldeſt Son 
| by the common Law ; leaſeth both for yeers : The Leſſee covenant- 
eth, Thar if the Leſſor, his wife and his heirs will have back the land, 
That then upon a yeers warning "_ by the Leſſor, his wife or his 
heirs, that the Leaſe ſhall be void. The Leſſor dieth ; the Reverſi- 


on 


« Paſch. 20 & 22. EL 12. > 


on of the cuſtomary Land deſcends to the younger ſon, and the other 
to the eldeſt, who granteth it to the younger ; _ and he gives a yeers 
warning according to the Covenant. Fenner, The intereſt of the 
term is not determined, becauſe a ſpeciall heir, as the youngeſt ſon 
is, is not comprehended under the word [Heir ; ] but the heir at 
common Law,*is the perſon who is to give the warning to avoid the 
eſtate by the meaning of the Covenant. But Manwood and Mownſon, 
Juſtices, were cleer of opinion , That the intereſt of the term for a 
moity is avoyded ; for the Condition, although it be an entire thing, 
by the Deſcent, which is the a& of Law, is divided and apporcions; 
and the warning of any of them ſhall defeat the eſtate tor a moſty, - 
becauſe to him the moity of the Condition doth belong.: Bur for 
the other moity, he ſhall not take advantage by the warning, be- 
cauſe that the warning is by the words of theCondition appointed to 
be done by the Leſſor, his wife, or his heirs: And in that clauſe of 
the Deed the Aſfignee is not contained. And they agreed, Thar 
if a Feoffment of lands in Borough-Engliſh be matle upon conditi- 
_ on, That the heir. at common Law ſhall take advantage ofit. And 
Atanwoed ſaid, that hee would put another queſtion, Whether the 
ounger ſon ſhould enter upon him or not? But all Actions in right 
of the Land, the younger ſon ſhould have ; as a Writ of Error to re- 
verſe a Judgment, Attaint, and the like. quod nota. 
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T was holden by Meade and Windham, Juſtices of the Common. 
Pleas, That. a Parſonage may be a Mannor : As, if before the 
Statute of Pia emptores tervarxm, ' the Parſon, with the Patron and 
Ordinary, grant parcel of the Glebe to divers perſons, to hold of 
the Parſon by divers Services, the ſame makes the Parſonage a Ma- 
nor. Alſo they held, That a Rent-Charge by preſctiption, might 
be parcel of a Manor, and ſhall paſſe without the words cam pertinen- 
r:zs, As, if two Coparceners be of a Manor and other Lands, and 
they make partition, by which the eldeſt ſiſter hath the Manor, and 
the other hath the other Lands ; and ſhe who hath the Lands grants 
a Rent-charge to her ſitter who hath the Manor, for equality of par- 
tition. _Andzrſon and Fenner Srjeants,were againit it. | 


B 2 Hil... 
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His Caſe was moved by Serjeant Periam; That if a Parſon, 
hath Common appendant to his Parfonage, out of the lands of 
an Abby, and afterwards the Abbot hath the Parſonage appropriated 
to him and his Succeſſors : Whether the Zommon be ext ? Dyer, 
That it is : Becauſe he hath as high aneſtate in the Common as he 
hath in the Land. As in the caſe of 2 H. 4. 19. where it is holden, 
That if a Prior hath an Annuity out of a Parſonage, and afterwards 
purchaſeth the Advowſon, and then obtains an Appropriation there- 
of, that the Annuity is extinct. But Windham and Head Juſtices, 
conceived, That the Abbot hath not' as perdurable eſtate in the one 
6s in the other ; for the Parſonage may be diſappropriated, and then 
the Parſon ſhall have the Common again. As if a man hath a Seig- 
norie in fee, and afterwards Lands deſcend to him on the part of the 
Mother ; ' in that caſe the _y 1s not extinguiſhed, but ſuſpen- 
ded. :; For if the Lord to whom the Land deſcends dies without 
ifſue, the Seignorie ſhall go to the heir on the part of the Father, 
and the Tenancy to the heir on the part of the Mother ; And yet the 
Father had as high an eſtate in the Tenancy as in the Seignory. And 
in21E.3.2. Where an Aſlize of Nuſance was brought for raight- 
ning ofa way which the plaintif ought to have to his Mill : The de- 
fendant did alledg unity of poſſeſijon of the Land, and of the Mill in 
.W. and demanded Judgment, if &c. The plaintif ſaid, that after 
that, W. had two daughters, and died ſeiſed ; and the Mill was al- 
lotted to one of them in partition, and the Land to the other, and the 
. way was reſerved to her who had the Mill : And the Afſſize was a- 
warded. And ſo by the partition the way was revived, and appen- 
dant as it was before : and yet W. the Father had as high an eſtate 
in the Land, as he had in the Way. | : 
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Man makes a Feoffment in Fee of a Manor, to the nſe of him- 
A ſelf and his-Wife, and his heirs: In which Manor there are 
Underwoods uſually to be cut every one and twenty yeers; and af- 
terward the Husband ſuffers the wood to grow five an twenty yeers 
and afterwards hee dieth. The queſtion was, Whether the Wie, 


being 


_ 


__ "a EL. 5 
being Tenant for life, might cut that Underwood ? And it'was moved, 
What ſhall be ſaid- fexfonable Underwood, that a Tefmoror Te- 
nant for life might cut > Dyer Chief Juſtice, and all the other Ju- 
ſtices held; That a Termor or Tenant for life, might cut all Under- 
wood which had been uſually cut within twenty yeers. In 11. H. 
6. 1, Iſſue was taken, If they were of the age of twenty yeers, or 
no. ' 'But in the Wood-Countries they may fell ſeaſonable wood 
which is called Sy/va cedua, at fix and twenty, eight and twenty, 
thirty years, by the cuſtome of the Country. And ſo the Uſage 
makes the Law in ſeverall Countries. And ſo it is holden in the 
books of 11. H.6. and 4.E.6. But they agreed , That the cutting 
of Oakes. of the age of eight yeers, or ten years, is Waſte. But by 
Heaae Juſtice, the cutting of Hornbeams, Haſels, Willows, or Sal- 
lows of the age of forty yeares, is uo Waſte, becauſe at no time they 
will be Timber. Another queſtion which was moved was, That at 
the time of the Feoffment it was ſeaſonable Wood, and bur of the 
growth of fourteen or fifteen yeers :. If this ſuffering of the Husband 
of it to grow to 25 years,during the Coverture,fhoukd bind the Wife, 
ſos ſhe cannot cut the Woods. Gamndy Serjeant ſaid, Thar it ſhould 
not bind the Wife ; For ifa Warranty deſcend upon a Feme_ Covert, 
it ſhall not bind her. So if a man ſeized of Land in the Right of his 
Wife be diſſeiſed, and a Deſcent be caſt during the Coverture, ir 
ſhall not bind the Wife, but that ſhe may enter after the death of 
the Husband : But by Dyer Chief Juſtice, and fttthe other Juſtices , - 
This Permiſſion of the Husband ſhall bind the Wife, notwithſtand- 
ing the Coverture ; for that the time is limited by the Law, which 
cannot be altered, if it be not the cuſtome of the Country. As in 
the caſe of 17. E. 3. Where a man makes a Leaſe for years, and- 
grants that. the Leſſee ſhall have as great commoditie of the Land 
as hee _ have. Notwithſtanding theſe words, he cannot dig 
the land for a Mine of Cole or Stone; becauſe that the Law for- 
bids him to dig the land. So in the principall Caſe, The Wife can- 
not fell the. Wood, notwithſtanding that at the time of her eſtate 
ſhe might ; and afterwards by the permiſſion of the Husband,during 
the coverture ; the time is incurred, ſo as ſhe cannot fell it, becauſe 
the Law doth appoint a time, which if it be not felled before ſuch 
time, that it ſhall not be felled by a Termor, or a Tenant for life, but: 
it ſhall be Waſte. 


Hill. 


Hill.134. Eurz. 


Hill. 23. Eliz Inthe Common Pleas. . 


» 


Man makes a Leaſe ofa Garden, containing three Roodes of 

Land, and the Leſſee is ouſted, and he brings an EjefFione firme, 

and declares that he was ejected of three Roods of Land ; Rodes Ser- 
jeant, moved, That by this Declaration-it ſhall be intended, that he 
was ejected of the Garden, of which the Leaſe was made, and fo rhe 
Ejettione firme would lie. And it was holden by the Lord Chief Ju- 
ſtice Dyer, That a Garden is a thing which ought to be demanded by 
the ſame name in all Precipes ; as the Regiſter and Firz.N.Brevium is. 
And this Action is greater then an Action of «rg becauſe by 
Recovery in this Action, he ſhall be pur into Poſſeſſion. But Meade 
and Windham Juſtices, contrary :: And they agreed, that in all reall 
Actions, a Garden ſhall be demanded by the name Gardinam ; othgr- 
wiſe not; But this Action of Ejef5ore firme'is in the nature of Tref- 
paſſe ; andit isin the Election of the Party to declare, as here he 
oth ; or for to declare of the Eje&ment of a Garden ; for a Garden 
may be uſed at one time for a Garden; and at another time be plough- 
ed and ſowed wich Corn. Burt'they conceived that the better order 
of pleading had been, if he had declared that he was-ejected of a 
__—_ containing three Roodes:of Land, as in the Leaſe ir is. ſpeci- 

ed. = 
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Ergeant Fenner moved this caſe. That Land is given to the Wife 

in tail for her Joynture, according to the Statute of 11. H.7. The 
Husband dieth, the Wife accepts a fine, Sr conuſans de droit come 
ceo, &c. of a Stranger: And by the ſame fine grants and renders 
the Land to him for an Hundred years; whether this acceptance of a 
Fine and Render by the Wife were a forfeiture ofher eſtate, ſo as he 
in the Reverſion or Remainder might enter by the Statute. Mead 
and Dyer Juſtices ; it is a forfeiture, and Mead reſembled it to the 
Caſe in 1 Z.7.12. where it is holden, That if Tenant for life do ac- 
cept of a Fine Sr conuſans. de droit come ceo, &c. that it is a forfei- 
ture, and the Leſſor may enter. But Ferrer asked their opinions, 
what they thought of the principall caſe, But hefiravernyr, becauſe 
I, rhey 


they ſaid it was a dangerous caſe, and is done to defraud the Statute 
of 11. H.7. | jp : 
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Man made a Feoffment in Fee to two, to the uſe of himſelf and 

his wife, for the term of their lives, without impeachment of 
waſte during. the life of the Husband ; the remainder after their de- 
ceaſe t# the uſe of 7. his ſoh, for the term of his life. And further . 
by the ſame Deed, Yalt & concedsr that after their three lives, viz. of 
the Husband, Wife, and Son, that 7.S. and 7. D. two other Feof- 
fees, ſhall be ſeized of the ſame Land, to them, and their heirs, to 
* theuſe of the-right Heirs of the body of the: Son; begotten. It was 

. moved, That by this deed, the two later Feoffees ſhould be ſeized to 

the uſe of the right Heirs of the body of the Son- begotten, after the 
death ofthe Husband, Wife, and the Son.- But it was holden' by all 
the Juſtices, That the ſecGnd Feoffees had not the Fee, becauſe b 
the firſt part of the Deed, the Fee-Simple was given to-the firſt Feot- 
fees ; and one Fee-Simple cannot depend upon atiother Fee-Simple : 
Notwithſtanding, that after the determination of the former uſes for 
life, the Fee-Simple ſhould be veſted again in the Heires of the Feof- 
fer ; and that the words, Thar the ſecond Feoffees ſhould be ſeized, 
ſhould be void. But Dyer Chief Juſtice, and the other Juſtices, were 
againſt thar, becauſe there wanted apt words to raiſe the later uſe : - 
As if a man bargain, and ſell his Reverfion of Tenant for Life, by 
words of Bargain and Sale only, and the Deed is not Enrolled within 
the ſix months, but afterwards the Tenant for Life doth attorne, yer 
notwithſtanding that, the Reverſion ſhall not paſſe, becauſe [ Bat- 
gain and Sell] are not apt words to make a Grant : And that Caſe 
was ſo adjudged in the Common Pleas as the Lord: Dyer faid. So in 
the principal] Caſe, and therefore the later Uſe was utterly void, and 
ſhall nor be raiſed by intendment. But otherwiſe it had been, if ir had 
been by deviſe. | 
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| T: was holden by all the Juſtices of the- Common: Pleas, - That the 


Queen might be put out of her Pofleſfion of ati Advow/on by two 
* Ulurpati- 


* 
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Uſurpations ; And ſhe ſhall be put to her Writ of Right of Advow- 
ſon, as a common perſon ſhall be, becauſe it is a tranſitory thing ; 
and that the Grant of that Advowſon made by the Queen after the 


two Uſurpations, ſhould be void ; and that was ſo adjudged upon a 
demurrer in the point. And fo it is holden in 47 E.3.4+. 


P/ch.23. Elix, in the Common Pleas, 
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N Indenture of Covenant was made betwixt 7. F.' and T.D. in 
which /. $. did Covenant to Enfeoffe 7. D. of his Manor of D. 

In conſideration of which, /. D. by the ſame Indenture, did Cove- 
nant with the ſaid /. $.to pay him 100i. The Queſtion is, If 7.'S. 
will not make the Feoffment, whether 7. D. be bound to pay the mo- 
ney 2 It was holden by the Lord Dyer Chief Juſtice, and Juſtice Mead, 
That he is not, becauſe the money is Covenanted to be paid Execu- 
tory to have the Feoffment made ; and therefore if he will not make 
the Feoffment, he ſhall not have the money. As if I Covenant with 
' one, That I will marry his Daughter ; _ and he Covenantsagith me, 
That for the ſame cauſe, he will make an Eſtate to me and his Daugh- 
ter, and to the Heirs of our two bodies begotten, of his-Manor of 
D :; he ſhall not make it untill we are married. Bur if I Covenant 
with a man, That I will marry his Daughter ; and he Covenants with 
me, To make an Eſtate to me and his Daughter ; if I marry another 
woman,or if the Daughter marryeth another man, yet I ſhall have an 
Action of Covenant to compell him to make the Eſtate, becauſe in - 
this later Caſe, the Covenant was made for another Cauſe. And 
this difference was ſo taken by the whole Court, 15 H.7.10. Soif A. 
grant to B. all the ancient Pale, and for that, B. grants, That he 
will make a new Pale ; itis holden in 15. E.4.4. by Careſby, and af- 
firmed by Lir:/eron, That if B. cannot have the ancient Pale, that he 
ſhall be excuſed from making the new Pale. Bur if two things are 
iven by two Perſons, one for the other, there if one of them detain 
. 6 one, the other cannot detain the other, asis 9 E.4. 20. and 
15 E.4.2. It is holden, That if one grant Tithes in Fee, by one Deed, 
and by the ſame Deed, for the ſame Grant, the Grantee grant to the 
ſame Perſon an Annuity of 20 [i ; That if the Grantor ot the Tithes, 
enter into the Tithes, yet the Grantee cannot detaine the Annuity, 
becauſe the grant of the Tirhes is executed in him, and he may have 
an Action for them, 'if the other enter upon them. But in the prin- 
cipall Caſe ; The Covenant was but Executory for the other, and 
then if one be not performed, the other ſhall never be performed : 
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mindham and Periam Juſtices, conceived the conttary : and therefore 
the caſe was adjourned, and a demurrer in law upon it. 
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"J_ in taile, the Remainder m Fee ; the Tenant in taile makes 
a Leaſe for life according to the Statute of 32 H. 8. and after- 
wards dieth without iſſue : and before any entrie , he in the remain- 
der grants his Remainder by Fine : Whether the Conuſee of the 
Fine may enter upon the Tenant for life, and avoid his Leaſe, was the 
queſtion. Fenner Serjeant, Hee cannot : becauſe-when a. Free-hold 
is given by Livery, it cannor be defeated without Entrie, As, If a Par- 

ſon make a Leaſe for life, rendring rent, and dieth, and his ſucceſſor 
accept the rent, the leaſe is affirmed, as it is holden in 11. E. 3. and 

18. E. 4. The Caſe was, That a man made a Leaſe for life, the remain- 

der in Fee ; Tenant for life granted over his eſtate : and then a Forme- 

dou was brought againſt the Grantee, and then the firſt Tenant for 

lite died : And by all the Juſtices (except Lirr/eron,anddivers Serjeants) 
the Writ ſhall not abate, ifhe in the Remainder hath not'entred. Sos 
in the principall caſe, When he had made a Leaſe for life, and after- 
wards died without iſſue, living the Tenant for life, ; his eſtate is not 
defeated before entrie of him in the Remainder : And then, when be- 
fore entrie, he in the Remainder grants his Remainder, the Grantee 
ſhall have it but as a Remainder ; for ſo is his grant : attd ſo the eſtate 
of Tenant for life which was but voidable,is made good : And fo was it 
holden by Windham and Periam, Juſtices : but Meade, and Dyer Chief 
Juſtice did conceive, that by the death of Tenant in taile without iſſue, 
his Leaſe made to him for life, was void, and not voidable ; becauſe by 
the death of Tenant in tail, his eſtate, out of which the eſtate of the Te- 
nant for life was derived, is determined ; and therefore the eſtate for 
life is determined alſo ; Er ceſſanre cauſa, ceſſat effettmw. And Meade 
compared it to the Caſe of 21. H.7.12, where it was holden, Thar if 
a tan do make a Leaſe for life upon condition, that if he pay unto the 
Leſſee ten pounds at ſuch a day , that his eftate ſhall ceaſe. Now 
by the performance of the Condition, the eſtate is determined wich- 


out entrie. 


f 
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Heomag Pole one of the Clerks of the Chancery, married a woman: 
who was Executrix to her Husband : and in an Action of Debt 
b-ocught againſt them in the Common Pleas, the ſaid Po/e brought 
a writ of Privileds, to have removed the ſaid Action into the Chan- 
cery : And by all the Juſtices the Writ was diſallowed, and the defen- 
dants ruled to anſwer there,becauſe the Wife was joyned in the Action 
with the Husband ;. and ſhe could not have the priviledg, and therefore 
not the Husband. And ſo it is adjudged by the whole Court, 34. 
H. 6.29. and 35. H.6. 3. But ſee 27. H.8. 20. where the caſe was, 
That a man brought an Aion in the Common Pleas againſt Husband, 
and at the p/xries returned, he-and his: Wife were arrelted into an in-- 
feriour Court veniends to Weſtminſter ; and becauſe the Husband hath 
priviledg, therefore his Wife ſhall be in the ſame condition. But Dyer 
faid, That the reaſon there was, becauſe the Wife came in aid of her 
Husband to follow his ſuit : And therefore it is not: like the principall 
Caſe at the Bar. . 
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| ie Debtupon a Bend of Forty pound, for the Payment of Twenty 
. pound at a Day and Place certain : The Defendant. pleaded, That 
he had paid the ſaid Twenty pound, according to the Condition,upon 
which they are at Iſſue ; 'and at the Ni Prim, the Defendant gave in 
Evidence, That he had paid the Money to the Plaintiff before t day, 
and that the Plaintiff had accepted of it ; all which Matter the Jury 
found ſpecially,and referred the ſame to the Juſtices : And it was ſaid 
by the whole Court, That that payment before the day was a ſufficient 
Diſcharge of the Bond ; but becauſe the Defendant had not pleaded 
the ſame Specially, but'Generally, that he had paid the Money accor- 
ding to the Condition ;. the Opinion was, That they muſt find againſt 
the Defendant, for that the Speciall Matter would not prove the Iſſue: 
and the Lord Dyer Chief Juſtice ſaid, That the Plaintiffs Councel might 
have demurred upon the Evidence.. 


Afich.. 
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AN Action was brought upon AM Statute of i & 2 Phil. & Mar. 

And the Statute is, That no Dittreſſe ſhall be driven out. of the 
Rape, Hundred, Wapentake or Laith, where ſuck diſtreſſe is, or ſhall 
be taken, except it be to the Pound Over within the ſaid County, not 
exceeding three Miles diſtant from the place where the Diſtreſſe was 
taken; and the Plaintiff declared ofa Diftreſle taken in 3 Hundred, in 
ſuch a County, and that he drove it fix miles: out of the County ; 
and becauſe a Hundred may be in-diverſe Counties, and the Statute 1s, 
That the driving ought not be more then 3 miles our of the Hundred ; 
and thar it might be rhat the driving avas fix miles from the place where 
the Diſtreſſe was taken in another County,and yet not three miles from 
the Hundred where the taking was, for chat Cauſe it was wat adjudged 
againſt the party ; And that was after VerdiR,in arreſt of Judgment. 
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A Feme ſole ſeized of a Manor to which there were Copyholds ; 
'K One of the Copyholders did entermarry with the woman, and af- 


terwards he and his wife did ſuffer a Recovery of the Manor, ynto the * 


uſe of themſelves for their lives, and afterwards.to the uſe of the heires 
of the wife—The- Queſtion was, Whether the Copybold were extin& ; 
And A-derſow the Chief Juftice ſaid; That if a Copybolder-will joyn 
with his Lord in a Feoffment of the Mannor, that thereby the Copy- 
hold is extin. The ſame Law is, if a Copyholder do accept a Leaſe-for 
years of his Copyhold : which was aMeed by the whole Court, 


 Paſe. 24. Eliz. inthe C ommon Pleas, ; 


I'7. 

7. N. Doth Covenant with 7. S. by Indenture, to pay him forty 
pounds yearty for one and'twenty years, and afterwards /.!S. dorly res 
leafs to 7: N. alt Aﬀtions. The Quftion was, ' Whether the whole Cos 
vena:t were diſcharged * And it was holden by all the Juſtices, that only 
the Arrerages were diſcharged; hecauſe the Covenant is executory, 
C 2 yearely 
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mote: be executed avant he Term hef's one ow, twenfy years, for he | 
ave ek for everytime that it is dehind , 
Jifi it be behind the frond your, ti may baveia nevy Action for that, 
| and ſo of every year during the Term,ſeveral Attions: for nothing ſhall 
be diſcharged by the releaſe of all Actions, but that which was in Aci- 
on, or a Purie at the Ear wa made, Asit 5-£.44 and L.5:F. 
4:41. _ debt for of an Annuity ; ; the defendant-pleaded a re- 
bore date before-any-arrerages were behind; 
TEST opinion of Ge Juſtice was there That-it was no-Pleg, and-ſo i ah 
-. for[it is not a thing in AQion, nOr. a Duty, untill che 
paiment comes And it is pg bolden by Ardey,. That.if a man 
dipoffa Teak for two: years: rendring am and that Fon Tanane thi 
forfeit twenty ſhillings'nomme pane, tat there a 
releaſe oat ARionsperfonals made to bong Tenant before-the 


be forfeited; is no Barzfor it'is neither Duty,nor thing.in ov ra *+ 6.42088 


e faiter of paiment.” And in 42-£- 3-33. Aman didreledſeto his Te- 
- nantfor term of life all his Righr for-the Term. of the life of the ow 
Tenant for life; Andthatthe nor his heirs might an ' right demand, 
challenge, or claim for the life of the Tenant for life/in Shed faid PS FHEP 
and afterwards he died, and the Tenant mend Wafte, and he heir 
brought an ARiowof Waſte, and the Tenant pleaded the- fame Releaſe, 
' andit was holden no-Plea, for nothing whsextin& by the ſame Releaſe 
but that which was in Aion at the time of theReleaſe made, and that. 
...th "Waſte was not. Rhodes Serjant-put a Caſe, which he- veuched to he- 
. 4: Pitch was, That if a a with /7.S: that if 
hrer,! chat.then-he will pay him twenty pounds; If 
LS. pong Tn <a 8 wks + 6a] 


; Arreare atthe time of the Re : Andſo Note Tee | 
doth not Sibbarge a Covenant w is for broken. | 
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FPon ſpecat Verdi in Aion ofDebe; The was this: 
| 1;$;und:k N;'did ſabmie themſebves'to the | Gul Rule 
To rgabjroantief A. and 8. forall Matters, Quarrels Debates, and 
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ment made h -(them ; FA Wy At Order; Rule and Atindes 
Log 8.) Lear men? yto 7.N-who was a Stranger, rventy ſhillings. The 
Whether the Award were good : And it was bolden \ 
by ects ee Chics Juſtice; Meade and Periam Faltices, That the Award 
| was void, becauſe it was out of their Submiſlion, for chey cannot Award - 
a nan to-do.a. thing which doth-not lye in his power, for in this'Caſe 
"No whom the money jsto be paid, is a Stranger, and-ic is in his. 
EleRion,if hewill accept of the money or not. And ſo it is holden in 
22:486-6.46: and 17.-E. 4:5. but-vid.-conr. 5-H.7.2; Then if the Award 
be void; The ſecond Queition was, If yet the Bond to- irbe *” 
gond or not; Andit was holden by the whole Court, that it was void 
alſo, ainſt the Book of 22. H. 6.46, becayſe that che Condition yas 
to performe that which was —_— Law ( 2xere that Cafe, for it 
ſeemes not. to be Law at this day.) And it was ther holden, That A- 
wards concerting Ads to be- performed by them which have not fub- - 
mitted, are void : And in all Caſes where each of the 7 which ſab- 
- Mit ave x not ſome TT Award i is void. . EE, 
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N.an Aion upon the Cafe upbn. a Promiſe ; The TALE WAS; 
ELwhere [;$.'had granted a Term to-7. D. That afterwards _—_— \ 
rt '0f-4. $- 1-D. did. make to. an Eftate for” four years, u 
hich 4. brought his Action ; And after Verdicþ itwas-moved.in 
of Judgemenr, ths there was no. good- conſideration, and a diff 
.-where the Promiſe was upon the Grant; and: where after- | 

Ce Ifit were. before, chen the Condition was good ; -but if it wers 

afterwards, it was not good: EIN Ther che Plaintiie, "7 
EEE pram es” | 
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N Adion npon the Caſe upon: 4 Promiſe was : The Confide. 

NE was, Thatin conſideration that the Plaintiffe Daret. diaw (o- 
mime the Defendant Spe oooh z and becauſe he doth-nor- ſay | 
ia ſattn, 5 RL Irs» I was adjudged that no ſufficient Con- [ 

' fideration wavoalledged : Bur if the Conſideration were ned enw indi> Ce. ). 3-4 
ditatns,&c a good 7 '4 
plies a Conſideration 1n it ſelf. 
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_ bnets the'other, as5. H.7.31. where'a Certificate was by the Gur 
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ijk as Fl m ihe King Bench . cabin 
'T was ſaid by Cooke, That the Chancellor,or any oof any of the 
Courts'of Record ar Weſtminſter, _ bring a one toanother 


ichowk a Writ of Certiorare, becauſe one: wm cis Cuficiemt]y known 


cellor alone ; and to this purpoſe is 11.H. 4.” But that other J 
baſe Courtscannot do, nor Juſtices of the Peace, as FS. HG: "ere 
certificate by am was | held void. | | 
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22. SKIPWITH' 5 Caſe: | 


T. was found n a ſpeciall yerdic-in'an Aion Tref 6, that 
Fi the place r tip &c. Moor hotd land: An thek he Cottome 
is, Thatquel/tber famina viro cooperts poterit deviſe lands whereof ſhe is 
ſeiſed in Fee, according to the cuſtome of the Manor, to her Husband 
_ and ſurrender it "in the. ofthe Reeve and fix orher 
GE Ee, eh er nn goes 
Daughters, that hbeting 
of omdevifed her part-ro her husband by-Wilf in writing, = 
poo rchern: and ſix othet perſons : and-afterwards argiother 

day »ſhee furrendred to the 'Husband, and he was iadriicted apt the 
died, and her Musband continued the” poſſeſſion: ' And-tho"Hucband 
_ other: bter' b an Þ 


; Etatem. 3. The Tenant ith, thas the lands are in _—_ he the 


Cuſtome is, that an Enfant may nuke a Grant or Feoffment, when he - 

can number twelve pence. And itwas holden, that” becauſe-it/is pn- | 

certain when he'can do,” the Cuſtome is:nor good. ,*:79:(E::2..ng 
Raviſhment of Ward, the defendant: pleaded, that rhe cuſtonie is, . that 

had tel Baibns can meaſbre'.an ell of clokli; /we chi mir pents) 8 = 

before.that he ſhoutd de our of Ward *andiris ho 

forthocauſe as EE ge ptiys egy ur pm 
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 . th Liedef! D. had Wis have. Comnion for him and all his Tenants; - 


5 


' the Deviſe; for. the reaſon'there is, 
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And becauſe it is not ſhewed,; what Lord ; whether the Lord mediate 
ar immediate, it'is adjudged no. good cuſtome. And, as to the Sur- 


| Fender, it-is againſt reaſon, that the Wife ſhould give ro the Husband ; 
| for a Wiſe hach not any Will burthe Will of 


er Husband : For it 
the Husband ſeiſed in the right of his Wifg,. make a Feoffmenc in Fee, 
and the- Wife being upon the land, doth diſagree unto it, ſaying, that 
ſhee will never depart with it-during her les Fc the Feoffmenc. is 
good, and ſhall binde during: the ks of the H d, as it is holden _ 
10-21 Ec3 «3: Andtherefore'it is holdep-in »E. 3. Tir.-Deviſe, Br. 43. 
That. a Feme covert cannot deviſe to her Hoeband ; for that ſhould be 
the AR ofthe Husband to convey the land to himſelf. And in the old 
Natwra es in the Additions of Ex gravi querela, it. is holden 
i» accordingly.*: And the Caſe in 29. E. 3. differs much from this 


. Caſe; For there a woman ſeiſed of lands deviſahle, tgok an rand 


and had iſſue; and deviſed the lands to the Hus and for his life 


| died, anda Writ of Waſte was brought againſt him as Tenant by the 


Courteſie; and it was holden that ir-did he, and that he is not in by 
becauſe: he was in before by the 


Courteie : Burt as1 conceive,that Caſe will diſprove the Surrender ; for 
in as much as' he had it in the Right of his wite, he could not take it in 
his own Right. Alſo he took another Exception.i in the principal Caſe, 


 becauſethat the wife was not examined upon the Surrender : but none 


ofthe Juſtices ſpake to that-Exception : but. when the Keeogg, _ 
viewed, it appeared, that it was ſo pleaded: Further, He ſaid : 
deviſe was void by the Srature of S&H H.$. Pl: 5. where Rk Be 
enacted, That Wills and Teſtaments made of any Lands Fog === | 
by:women' Coverts,or &c. ſhall not be take good,or effe e 4 
Law. And-he faid, That this: — ph. 4g _— to cuſtomary Lands 
And as cotbat all the Juſtice did agree, That it is not wihsth the Sta-, 
ture And as to-the Statute F Limitations, Anderſon chief Juſtice ſaid,, 
Thar if -a Leaſe for years, which perhaps will not indure ſixty 

ſhalt:be raken ftro ng, this ſhall. -e-Crder/on moved; Thar if the. my 
Leaſe Copyhold lind by Word,Whether the Leſſee might maintain an 
Ejeltione firme : and he conceived not; for inan Ejettione firm, there: 


- ought tobe a Right in Fact: And aktiough. it be by concluſion, it is I 


not ſufficient, for that the Jury or Judge are got eſtopped or concluded: 
And he coneeived, 'That.if Tenant at Willmake a Leaſe for years, that. 
ens are 'betwjxc him and-the: Leſſor ; but.chat be may, well 
that he had nothing in the land : Meade contrary: but they. 
. That the Book of 14. E. 4. which faith, That rr yy = a 


| ſo ens a leaſe for years, that he ſhall be; a Di exfor,cis not Law. -* 


Andirſon. ſaid, That the preſeription in- the principal Caſe Was. not- 


good, for tis Lyod quelibe faming vire cooperta poterit, &c. Rog 
| ought. 
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- ought to be,that feme Coverts poſſnne, and by the Cuſtome have uſed to ' 
deviſe to the husband, and therefore the preſcription is not-go0d, that 
Poteſt ponere retes upon the land of another upon the Cuſtome of the 
Sea ; for preſcription muſt be ina thing done : alſo by him the deviſe i 
not good according to the Cuſtome, for that.is, that ſhe may deviſe 
and ſurrender ; nd that ought to be alFat one time, and that in the 
preſence of the Reeve and {ix other perſons, as well as the Surren- 
derer ; and the words of a'Cuſtome ſhall be ſo far performed as they 
- may he. Meade contrary : And that theſe Witneſſes ſhall be referr 
ro the ſurrender onely, to®a deviſe may be without Witneſſes. And he 
ſaid, that ſometimes the latter clauſe ſhall not refer to all the prece- 
dent matter, but unto the latter onely, as 7.H.7. is, Where a Precipe 
was brought of lands in A. B. and C. in Inſula de Ely : the Clauſe 
(in Inſula de Ely) is referred onely to{.. And it was\aid, That if it 
the principal Caſe the Will were good, that then the husbandsare- 
ON in common ; and then the Action of Treſpaſs is not main- 
' tainable. | | | WEE SS 9 Ie 
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=D Caſe was' moved by m—_— Gawdj. Thomas Heigham had an 
bundred Acres of lands, called Packs, uſually. occupied with: a 
houſe ; and he leaſed the houſe and forty Acres, parcel of the faid hun- 
dred Acres, to 7. S. for life, and reſerved the other to himſelf, and 
de his Will; by which he doth deviſe the houſe and all his lands, cal- 
Jed 7acks, now in the occupation of. 7. S. to his wife for life ; and 
that after her deceaſe, the remainder of that, and all his other lands 
pertaining to Jacks, to R. who was his ſecond ſon; Whether the wife * 
ſhall have that of which her husband died ſeifed for her life, or whe- 
ther the eldeſt fon ſhould have it, and what eſtate he ſhall have in ic. 
Meade. The wife ſhall not have it ; for, becauſe that he hathexpreſſed 
his Will that the wife ſhall have part, it ſhall not be taken by implica- 
tion, that ſhe ſhall have the whole or the other part, for then he would 
have deviſed the ſamieto her ; And therefore it hath been adjudged in 
this Court betwixt G lover and 7recy ; That if Lands be deyiſed ro one 
atd his heirs males; and if he die without heirs of his body, that then 
the land ſhall remain over, that he had no : ang eſtate then ro him 
and his ſpecial heirs, viz. heirs Males : and the reaſon was, becauſe the 
-'Will took effe@ by the firſt words. Avder/o» Chief Juſtice ; -It was hol- 
den in the time of Brow», That iflands were deviſed to one after the 
death of his wife, that the wife ſhould have for life : bur if a: man Teiſed 
; of 


ſhall be ſaid tand ufually occupied with the other, and rhart is. the land 
| leaſed withit.-But this land is not now leaſed with. it, and therefore-it 

_ cannot paſs. Findbam. The ſecqnd ſon ſhall have the--Reverſion ; for 

although ir doth not paſs by theſe words,Uſualy Occupird,(as Angerſ 

held) yet becauſe the deviſe catinot.take other effe&, and it-appeare 
that hisintent'was to:paſs the land, the yonger ſon ſhall have it  Auder- 
ſou. Facks is the intire name of the houſe and lands; And that word 
when it hath reference unto an intire thing called Zacks, and is known 
by the name of Facks, ſhall paſs to the ſecond ſon; for words are as we 
ſhall conſtrue them: And therefore, If a man;hathland called "Atawor 
of Dale, and he deviſerh:his Manner of Dale to one, the land ſhall paſs, 
although it be" not a Mannor : And if I be- kgown by the name of 
Edward William{on, where my name is Edward Anderſox, and lands are 
given unto me by the name'of Edward Williamſer ;: the fame is 4 good 
name of purchaſe. And the opinion of the-Copre was, that the Rever- 
ſion ofthe land ſhould -paG to the ſecond for) ub. - 


. 
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Ote, by eAnderſon Chief Juſtice, and Periam Juſtice. If :a. man 
| ſciſed of any entrie Franchiſes, as to have goods of Felons with- 
in fuch a Hundred, or Mannor ; or goods of Outlaws; Waifes, Strates, 
8&c. which are-caxifuglz, Theſe are not Inheritances deviſcable by the 
Statute of 32.H. 8. for they-are not of any yearly value, and peradven- 
ture no profit ſhall be to the Lord for three or four years, or perhaps 
for a longer time: And ſuch a thing which is deviſeable ought ro be of 
annyal value,as appeareth by the words of the Statute. Andalſo they a- 
| wr the ſaid Franchiſes could not be divided;and therefore if they 
eſcend to'two coparceners,no partition can be made of them. And the 
words of the Statute of 32.H.8.are,That it ſhall be lawful, &c. to diviſe 
two parts;&c.and then a thing which canot be divided, is not diviſeable. 
And they faid, Thatifa man hadithree Manors,and ineach of the thre 
ſuch Liberties, and every Manor:is of equal yalye,.-chat yet. he. cantfy 
deviſe one Mannor and the Liberties which*he, bath £0: Cane. guy 
" ſupra: bur by'them'an Advowſon is drviſealhle;becmuly: it may be of 


* - - annuall 


by ee. > 
anhval valae: But the Lord Chancellor, ſmilibg, ſaid, That the Caſe of 
the three Manofs may be doubred. And there alſo it was agreed by the 
ſaid two Juſtices, upon Conference had with the other Jaſtices, Thar 
* Whete the Lord Mowuntjor by deed, Indented and Inrolled, did - bar- 
Saine and ſell the Manor of Gamfdrd to Brown in Fee; and in the In- 
enture this Clauſe is contained , Provided-alwayes ,- And the ſaid 
Brown Covenants, and Grants to, and with the Lord <Monnrjoy, his 
Heits and Afligns, that the Lord cMoemyjoy his Heirs and Ailj 
may dipg for Ore within the -landin\Caneford, which: was a great- 
Waſte; and alſo to' digg Turffe thete to make Allome and Co- 
eeſs, without any contradiction of the ſaid Brows, his Heirs and Aſ- 
tis. They agreed, That the Lord Mommy conld not devide the ſaid 
Intereſt, vez. to prant to one to Gigs within a parcel of the aid Wake. 
And theyalfo agreed, That notwithſtanding that Grarit, That Brows, 
his Heirs arid Aﬀipns; owners of the Svile, might digg thete alſo, like 
to the Caſe'of Coinitjon'Savs number. The 'Chſe went farther,- That 
the Lord Afowntjoy had deviſed this Intereſt to one-Laicort for one and 
twenty years, a that Lavcort afligned the ſame over to twe other 
men: And whether this Aſſignnieat were good or not,was the Queſtion ; 
foraſmuch that if the Aſfignenent might be good 'to them, ic might 
be to twenty ; and that might be a ſurcharge to the Tenant of - 
the ſoile. And as to that the Juſtices did agree, that the aſfignement 
'was good ; but that the two aſlignees could not work vs bur] 
[together with one ſtock, or ſuch workmen as belonged to them both. 
And Cook,, who reported the opitfions of the Juſtices, was of Counſet 
with the Lord Movnrjoy. And note, in-thavcaſeiit was ſaid, That Pro- 
viſo being coupted with other words of covenant wad grant, doth not 
create a Condition ; bur ſhall be of the fame nature as the other words 
-with which-it is coupled. of nl 
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25.. WeBBE and PorTtER's Cale. 
In an Ejeftione firme the Cafe was this : = Ih. 85} 

Ohn Hayru gave Land in Frankmarriage ito :one White: And the 
words of the Deed were, Deti'& concefſi I. W.. in libernm maritagium 
oannz fie ſue, Habendum eidem J. W. & heredibus ſuit in perpetiuum, 

renendum de ( apitalibus Domints feods, &e, with warranty ro-the Huſ- 
igd and his heirs. | Periam Juſtice, although the uſuall words of ;gift 
 AvBtenikmarrigge are-notobferyed; yer the Frankmarriage ſhall not be 

Eeſtroyed {( for the'vſuall wotds are, 1» liberum maritaginm cum Joan- 

tia f/39'mta; inthe ablative' caſe) : And it was holden by all the Jo- 
21:78 * . ttices, 
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| KGices, that narwithRanding that, the Frankmarriage was good. Alſo 
wg inFrankwarriage' after the eſpauſals, is _—__ it was holden by 
the Juſtices, And fee Fat. Tic.Taile:4,8.3- und. 2.H.3. Dawer 19g. - 
And he faid, That a gift m Frankmarriage befoxe the Stat. of Pong, &C. 
was a Feeaſimple, but now it-is but a ſpecial tai): and if it ſhopld not be ip 
law a gift 10 Frankmarriage, then che Husband and Wife have an eſtate 
but for their lives; far they cannot have an eſtate taile, for that there 
are not werds of limitation of ſuch eſtare in the gift. And hee cite 
4-E.3:. and 45. E. 3.20. to prave bis opinion; : ang hee much relyec 
upon the intent of the Donar, which onght-to be obſerved in con- 
irycion of fuch Gifts according to rhe Statute. And becauſe the - 
Haobendam is repugnant ta the premiſſes, and would dettroy the Frank- 
marriage, it is void, 'and the premiſſes ſhall ſtand gqod : and to prove * 
that, he cited 9 E.3. 13.4.1. 32.E.1. Tit,T adle,a5. 3:H.4. by Hil. 
And he took this difference ; Where a Remginder is limited upon a 
Gift in Frankmarriage to a ſtranger, and where. it is limited to one of 
the Nonees ; for-ya the firſt caſe, the Remainder .js good for the be- 
nefit of the firanger ; but in the ſecond caſe it is void. And he faig 
that ifa Rent be reſerved upan ſuch-a Gift, shat it ſhould he void du5 
ring 'the four degrees, bur. afterwards the Reſervation ſhould he gggd, 
Andifthe Donor grant the Reverſion over,. and the Donee in Franks 
marriage attourn, now he ſhall pay rent to the Grantee ; for by Li 
tleton, he hath loft the Priviledg of Frankmarriage, viz. the Aquiall; 
and no privitie is betwixt the Grantee. and the Donees. 10. Af, 26, 
& 4:H. 6.*.. That it is'notany taile,if it he nor Frankmarriage. 'ind- 
ham Juſtice ; Although it be no eſtate in Frankmarriage, yetis it an . 
eſtate taile : and he cited 8... 3. although there want the word Heirs, 
Alſo if a man give lands to another & /emjni ſwo, it is good ; 45. 
E. 3. Statham, taile. 'If it be not Frankmarriage, yet it is a goode- 
ſtate in taile: 19. Af Land —_—_— to Husband'and Wife in Frank- 
marriage, infre a»nos nubiles, and afterwards they. are divorced ; the 
Wiſe hath an eftate in taile. Acade Juſtice did agree with #sngqbaw, 
and ſaid, That.although there be not any Tenure, nor any Aquitall, . 
br it may be a good Frankmarriage ; as if a Rent, Common, or Re- 


erſion be given in Frankmarriage, it-is good ; and yet there is not 

ny Tenure nor aquitall. Dyer Chief Juſtice conceived, That it is 
not Frankmarriage ; becauſe that the uſuall: words. in fuch Gifts. are 
not obſerved : for he ſaid, that the gift ought to be in liberum Mari- 
ragium, and not foanne filie ſue, for that is not the uſuall form of 
the words: And he ſaid, That if the word [' Liberum]] be omitted, 
that ir is not Frankmarriage ; for that he ſaid, 1s as it were a Maxime : 
and therefore the uſuall words ought to be obſerved. And by the ſame 
reaſon fush a Gift cannot be with a man, but. ought-to j& with. a: 
woman : alſo fuch a. Gift ought'to be with one of the blood of the 

| D 2 Donor, 
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Donor. who by poſlibilitie might be; his. Heir. Alſo there ought ©- 
be a Tenure becwite the Dodor and Donee, andalſo an Aquiell” And 
iftheſe grounds and ceremonies be not obſerved, -it, is not Frankmar- 
rizge. Alſo if it once take effect as-a Frankmarriage,and afterwards 
the Donor pranteth the Reverſion over, or if the Reverſion«doth de- 
fcend.to the Donees, yet it ſhall not be utterly deſtroyed, -bur- ſhall. 
_ remaine. as an eſtate taile, and. not as an eſtate for lite; becauſe it 
once took effe&t in the Donees and their iſſues as a Frankmarriape, 
31.'E. t. raile-116. If 's man. give lands in; Frankmarriape, the re- 
mainder to the Donees-and the heirs of their bodies ; yetit'is a good 
Frankmarriage. And if a man give Lands. in Frankmarriage, the Re-- 
mainder to another in raile, it ſhall not deſtroy the: Erankmarria e, 
becauſe that the Donor hath the Reverſion in Fee in himſelf, and the 
Donees ſhall hold of him, and-not: of him inithe Remainder in taile - 
but if the Remainder had been limited to another in- Fee fimple, then - 

it had'been otherwife. ' Alſo-if the Donor grant the. Services of the 
Donees in Frankmarriage, reſerving the Reverſiog.to-himſelf, it is no 
00d Grant, although that the'Doheesattourne z- for that the Servi- 
tes are incident to the Reverſion-: but if he grant the Reverſion, then 
they do paſſe. Andhe concluded, That the Husband had the whole, 
and that the Wife had nothing :: for ſhe was no purchaſer of the pre- 
miſſes, becauſe that the: Gift did not take effect as a pift in Frank- 
mariage : And he faid, that he-doth not conftrueit ſo by the intent of 
the Gift:; for here is an- expreſſe limitation of the: Fee vo the Husband 
and his heirs, which' ſhall not be contradieted-by any-intendment - for 
an Intendment ought to give way toan expreſſe Limitation, as a:conſi- 
deration implyed ought to give place to-a. conſideration expreſſed. And 
afterwards this yeer 1t- was adjudged, that:it was not a Frankmarriage, 
nor a Gift-in taile; but that it was a Fee fimple: And the Juſtices ſaid; - 
that although the old' books are, That where. it takes not: effe& as a 

Prankmarriage, thar yer it-thall. take- effet as an eſtate taile, thoſe 
Books are againſt Law: But'they agreed, That where once the Gift. 
doth take effe&t'as a Frankmarriage , that by matter ex poſt fafo,- it. 
might be turned to an eſtate in raile. | Irene: 


— 


Paſth.26 Blix. In the 'Comman Pleas... 


74 | 26 . 
FF Eade and Windham (the other Juſtices being abſent): were of 0- 
EVI pinion, That a Copyholder in Fee, who by the Cuſtome might 
flirrender in Fee, might make a ſurrender intaile-; without any ſpeci- 
in 


all cuſtome ſo to doe :. and. he who may preſcribe to make a Feo 
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in Fee, might make a Leaſe for life, and it ſhould be good, quis owne - 


W14j4 continet in ſe min. 


Paſch. 26'Eliz, In ( ommuni Banco. 


27 . 

'N- a Writ of Dower, the Defendant made her demand de terria parte 
E /ibere falde : and Serjeant Gawdy moved if it were good, without 
ſetting in certain.for what cattell: And it was held not good ;. for if it 
be not ofa. certain number, ſhe ſhall not be thereof endowed, no more 
then of a Common-uncertain. And if ſhe do demand Common which 
is certain, yet ſheſhall not be endowed, if ſhe do not ſhew the certain- 
tie of it. Yindbamfaid, That if the Common be uncertain, that the 
woman ſhall:be allowed for it : But Aeade ſaid, He doth not know how 
the allowance ſhall be made.. | ny” 


nend 


Paſch. 25 Blix, In the Exchequer Chamber. 
| 28 
"Twas holden in the Exchequer Chamber, before the Treaſurer and 
[! the Barons, .inthe caſe of one Pe/haw, That whereas the Queen had 
ranted to him by Letters Patents, Thar he ſhould not be Bailiff, \Con- 
able, nor other Officer or Miniſter, /icert e/igatar : That if the Queen 
make-him Sheriff of a- County, that lhe ſhall not be diſcharged by that 
Parent, for that ſuch: Offices do' not extend to Royal Offices : as a 
grant of Amerciaments ſhall not extend to Amerciaments Royal. And. 
- alſo the making of a Sheriff is not by ele&tion, but onely by denomina- 
tion of the Queen. So that if he have not. theſe words {des ( licet e- 
ligatur per Nos) he ſhall-þe Sheriff. And that.they ſaid was alſo.the 
- opinion of Bromley Lord Chancellour.. 


—_— 


/ 


Mich. 26 Eliz, In the King's Bench. 


: was holden by the Court, Thatifa man binde himſelf ro perform 
the laſt Will of 7. 8. and he is made Executor, that hee is bounden 
to pay Legacies without any demands. Yide 11..E. 4. 10.4, 14. E. 4-4: 
4. 20.-E. 4-28. Yet it. was faid, That. Paſch.z25.E1iz; they ay dif- 
| erence. 


22 Paſch.26. ELtz. Bujhey's Caſe. . 


ference, where a man. is bound to perform the taſk Will, -and when to 
perform the Legacies ; for in the later caſe the Law is ur (#pra, 


Ell. 26 Eliz. Tn the Common Pleas. 


: : | " 8 Q., 40S: 

F I be bound, that my Leſſee ſhall take, reap, and carry his Corn 

. peaceably without interruption : and afterward in Harveſt, when 
he 1s reaping, I come upon the land, and ſay to him, that he ſhgll nor 
reap any corn there ; but otherwiſe I do not diſturh him : The opini- 
on of all the Juſtices was, that for theſe words ſpoken by me upon the 
Land,that I have forfeited my Bond. And yer it was urged by Serjeant | 
Pxckering, That I was bound to ſuffer him to do three things, /cil. to 
take, toreap, and to carry, and all theſe things he hath done.. See the 
Caſe 47.£.3.22. where the ſaying to a Tenant by one Coparcener,that 
he ought not to pay any thing to the other, was a Diſleiſin. 


Paſch. 26. Eliz, m the Common Pleas. 


A Man was bound in-a Recognizance for his good behaviour : and 
L{ Xt was ſhewed, that he was arreſted for ſuſpicion of Felony by a 
Conſtable, and that he eſcaped from him ; to which he pleaded, Nor 
guilty : Exception was taken, becauſe it was nor ſhewed that a Felony 
was committed, which might cauſe ſuſpicion, for that is traverſable : 
and per Curiam it need not ; for although no ſuch felony was commit- 
ted, and although the arreſt were tortious, -yet the Recognizor had 
forfeited his Recognizance, by making an eſcape, which is a Misbe- 
baviour. ; Ne: , 


——_— _—} 
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Paſch. 26 Elix, In the (ommon Pleas. 


22 Busneyr's Caſe. 


Pit Buſhey Vicar of Paxcres leaſed his Vicarage to DoQor Clark, 
the Glebe land, and the Church, and all things to the ſame be- 
longing (Excepting the houſing) reſerving twenty pound rent yeerly, 
at Lammas, and Santts Petri advincula, by equall portions ; and if the 

; Renr 


Paſch.25. Eu 1%. . Buſhey's Caſe. 273_ 
Rent be behinde by the ſpace of a month, that then it ſhould be. law- 
full for the Vicar to diſtrein : And the Leſſee was bound to peform all - 
Covenants, Articles and Agreements contained or recited within the 
fame Indenture. ' And for rent not paid the 29 of Azgxſft 25. Eliz. the 
Vicar O__ Debt upon the Bond : To which the Defendant plead- 
ed, That the Rent was not demanded the 29 day of Azguft : upon 
which they were at iſſue : and the Jury being ready at the Bar, #a/me. - 
fley ſaid, That the Enqueſt ought not to be taken for three cauſes :. Firſt, 
He hath made a leaſe of the Vicarage except the houſing, and the 
Plaintiff hath alledged the demand to be J—_ ſuper terras glebales, 
and hath -not ſhewed where. To rhart the Juſtices ſaid, It had been 
better to have ſaid, Ar ſuch a gate, or hedg, or high-way ;- but not- 
withſtanding they did not allow of that Exception ; for if it were not 
well demanded, it:onght to be fhewed of the other ſide. The ſecond 
exception was, becauſe the Enqueſt were all de Vicineto de Pancras, and 
ir might be that ſome of the Lands appertaining tothe Vicarage did. 
extend to 7ſlimgros \ but rhat Exception was-difallowed alſo. The 
third Exception was, becauſe that the YVenire facies did not well recite 
the Ifſue, for the exception of the houfing was left out : and per Curi- 
am, it is not needfull that all be recited : Bur ifanother iſſue then thar 
upon which they were at iſſne had been recited, it had not _—_—_— 
And afterwards the Enqueſt was taken, and found for the Plaintiff. Bur 
nothing was ſpoken , whether there needed any demand in ſuch caſe, - 


- or not. _ 


mon —_ 


- Paſch. 26 Eliz, Inthe Common Pleas. 


- 33 | 
T* a man be preſented unto a Benefice, which is not above the value 
of ſix pound per annum, and afterwards he is preſented unto another 
of twenty pounds; and afterwards is deprived for cauſe of Plurality : 
The Ordinary muſt give notice to the Patron ; for that is at the com- 
mon Law : and untill Deprivation it is no Ceſlion. 


. 


. Trinity 26 Elizab. In the Common Pleas, 


=—_ 


34 THROGMORTON'and TERRINGHaM's Cale. 


N a Replevin, the Defendant did avow the taking of the cattel, by 


[ reaſon that one A. held of him an Acre of land in therplace where, 
&C. 


= - Savell and (qordel's Caſe. 

&c. by fealty, and ſixteen ſhillings rent, the rent payable at two Feaſts 
of the year, &c. And the Plaintiffe ſaid, rhat he held the ſame acre, 
and two others of the Avowant by fealty, and ſixteen ſhillings payable 
at one day, abſg, hoc that he held the faid acre by the ſervices payable 
at rwo dayes, &c. Snagg. The tenure cannot be traverſed: and 21 
E. 4. the lait caſe is the ſame caſe ; where the Avowry is made for 12 
pence at four days; and the Plaintiff faid, that he held by twelve pence 
payable at one day, without that that he held by the Services payable 
at four dayes. And there it is holden, that the ſame cannot be an En- 
croachment, becauſe they agree in the Services. Walmeſlcy, He ſhall 
have the traverſe for the miſchief which otherwiſe would follow : for 
if he ſhould traverſe the ſeiſin, thereby he ſhould confeſle the Tenure. 
Periam conceſſit, and ſaid, That the difference which is commonly ta- 
ken in our Books, is, That where they agree in the Tenure, there the 
Seiſin is traverſable ; but where they do not agree in the Tenure, there 
.the Tenure .is traverſable. So is 26. H. 8.6. 7. E.4-27. 12. E. 4. 7. 
20. E. 4.16. And he conceived here, that the payment at two dayes 
doth alter the tenure ; ſo as now it is another tenure then before. Alſo 
he ſaid, That if Wh. acre and Bl. acre be adjoyning, and are holden ' 
the one of 7.S. and the other of /. D. and 7. S, difſtrein and avow for 
both acres, that he may well traverſe the tenure. eade' 8: H. 7.5. 4. 
It is ſaid by Briav, That if avowry be made for a tenure of two acres 
by twenty ſhillings, and the Plaintiffe ſaith, that he holdeth theſe gwo 
and two other acres by twelve ſhillings, without that, that he holderh 
the two acres by twenty ſhillings : that that 1s good, for that he cannot 
do otherwiſe. And it is no reafon, that for a falſe avowry, the Flain- 
tiffe ſhould be at a miſchief. But the Book is not ruled, for Keble is 
contrary. Vide Libram, a AD by | 


Trinit. 26 Eliz, in the Kings Bench. 
35 SAVELL and CORDELL's Cale. 


H* »ry Savell Leſſee for years of the Manor of M. grants the ſame 
Manor, Habendum for ſo many years, which ſhould be to come 
after his death, to {-del/ Maſter of.the Rolls, if Dorothy. his Wife ſo 
long ſhould live : And afterward Henry Savell; and he in the Reverſion 
levied a Fine. The Caſe went by many Conveyances further. But two 
points were here moved : 1. Ifit were a good Grant for ſo-many yeers, 
&c. Shmrtleworth argued that it was. But Cooke contrary. And Cooke 
faid to that which hath been ſaid, That Leaſes which have uncertain. 
beginning, may be by a& of matter ex poſt fatto, made certain, and ſo 
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good. Asa leaſe for ſo many years as FS; ſhallname if he narhe, it is 
a certain leaſe-:- bur 1f the Leffor die: before 7.'S, name, and after hee. 
name, allis void,as it'is inthe Commienraries put by Weſton, and granted 
by Dyer, 273. Andthe reaſon is, that1t behoves that the'interelt paſſe. 
out of the Leſſor during his life, and the Deed ought ro have its per- - 
feRtion in the life of the Leſſor. But in our caſe here, the Leſſor or 
. Grantor is dead before the certaintie of the beginning is known, and 
before any perfeQtion of intereſt put of him :7 and therefore the reaſon 
in the common caſe, 40 Afſ. and 16. E.'3. that there behoveth to be 
Attornment ig.the life of the Leſſor, proves our caſe : for the reaſon 
of that is, that it behoveth that ſome intereſt paſſe our of the Leſſor 
or Grantor during his life ;+ and that perfeRion of his Grant be 
in his life, or elſe the Grant is void. Y:de 31. E. 3. alb. 20. and 33. 
E. 3. Confirmation 22. If the Chapter confirmithe'Grant-of the Biſhop 
after. his death, it is void ; for it ought to have perfection in the life of 
the Biſhop, otherwiſe it is vpid. And upon that reaſon is the caſe pur 
by Popham, Com. 520.6, That where a' man grants all his term which 
ſhall be to come after his death-; | that it isa void Graritz'becauſe no 
intereſt' paſſeth during the life of the Grantor: © And to this purpoſe. 
is 7. E.G. Br. Leaſes. 66. Temps, H.8. 339. If a manwill take by Li- 
very within the view, it behoves the Feoffee to enter during the life of 
the Feoffor: and yet that is a more ſtrong caſe ; for by the Livery, 
being a ceremony of the Law, it is preſumed! that the land paſſed; and 
yet there ought to bean entry to fortifie the Grant, otherwiſe it is 
void. The ſecond point was, If by the Fine levyed, the poſlibilitie af- 
well as the right of poſſeſtion ot the term didÞaſle :. AndI conceive, 
that it doth ; therefore we ſee in many caſes, a man may grant by his 
Deed a-poſtibility to come. As 19. H. 7.1. where a man leiſed in the 
right of his Wife,made a Feoffment in fee, and after they had iſſue, and 
the Wife died ; that he ſhould not be Tenant by tbe Courteſie, and yet. 
the Wife was remitted : bur by his own Grant he had granted from him 
the -poſlibility he might have had to be Tenant by the courteſie. And 
here,If{ordel{ had entered,and made a Feoffment in fee,or levied a Fine, 
the poſſibility which he had to have the term, had been cleerly gone. 39. 
H:6. 43. If1 diſſeiſe my Eather,and make a Feoffment in fee,and after- 
wards my Father dieth; although that a new Right deſcends unto me, 
yet I ſhall be barred of this poſſibilitie which I had at the time of the 
Grant : But otherwiſe it had been, if this diſcontinuance or grant had 
been defeated by entry or otherwiſe, in my life, by my Father or any 
other ; inthar caſe I may ſhew the ſpeciall matter, as 15. E. 4. 5. is, 
and ſo avoid my own Deed. And 44. Z. 3.4. is, That tenant for years 
and he in the Reverſion diſclaim, and it is holden a good Diſclaimer ; 
which proves, that a poſlibility may alſo paſs by Diſclaimer. And 21.E. 
3. and 35.H.6. is, That if he who hath cauſe to have a Writ of Error,if 
We , E 2 ' 
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he enter.into-the Land, and makea Feoffment, the Writ of Error is 
on for ever; ſo by.theſe Caſes it is proved, and appeareth, That a 
Poſſibility may paſſe by grant: And ſoin the Principall Caſe, the 
Poſlibility to have the terme, is by this Fine granted ; and the Grant 
is a good Grant, And it was adjourned. vie 
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_ Paſch.26. Eliz. in the Kings Bench. © 


36. LuvpiNGTON and AMNER's Caſe. 
Intratar Mich. 25; Eliz. Rett 495. 


N a Writ of Error, the Caſe was this ; Perepoyst poſſeſſed of a 
Leaſe for 99 years,deviſed the ſame unto his Wife for Life;and thac 
after her Deceaſe, that it ſhould go to his Children unpreferred ; the 
Wife took Sir Thowas Faſter to her Husband, and the Leaſe was pur 
in Execution by Fiery facies for the Debt of Sir Thomas Fulfter, and 
afterwards Sir Thomae died, and the Wife died : The Adminiſtrators 
of Sir T howas Felſter did reyerſe the Judgement, upon which the Leaſe 
was taken in Execution: And afterwards A. the Daughter of Pere- 
poynt ons fapeling hes ſelfe to be the only hs of Perepoynt 
alive, unpreferred by her Farher in his life time. And the Pleading 
was, That the Wife of Perepoynr was his Executrix, and that ſhe en- 
tred into: the Leaſe after the death of Perepoynr, - Virtwte legationis &- 
nationis predift. Cook. There is a difference in our Books, That the 
eviſe _ the Occupation of a Term, may be with the Remainder over, 
but not a Deviſe of the Term with the Remainder over. And the De- 
 Viſee-of the Qccupation of a Term hath-one ſpeciall Property, . and the 
Remainder another Property : As if a Leaſe be extended. upon a Sta- 
tute, the Conuſee during the Extent hath one Property, and he who 
isto have it afterwards, another Property, and thereaſon of the dif. 
ference is apparent, when the Occupation is deviſed , and when the 
terme is deviſed ; for in the firſt Cafe, he purs but only a confidence in. 
the Deviſee, as it appears in Yelkdens Caſe. Butin the other Caſe all. 
the Property goes, and there is no confidence repoſed in 'the Deviſee. 
And there is a Caſe in the very Point, with which I was of Councely), 
and was decreed in the Court of Chancery ; it was one Ede/Ps Caſe ; 
Where the Deviſe was of a terme, the Remainder to another, and he 
made the Deviſee his Execytor,, and he entred YVirtute donations, as in 
this Caſe ;. and it was decreed, That the Executor. might alien the 
Terme, and that-the Remainder could.not be good : And to this pur- 
poſe, Vid. 33.4.8. 2 E.6. 37 H.6. 30. But ifthere might be a Re- 
mainder, yet T7xcerte Perſone.nulla_ donatie, for. if all the. Children be 


preferred: 
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preferred, then the Remainder-is void:;* and then the Property of 
the Leaſe 'is ih the Wife ; and ſhe might preferre her at any 
time during her life, and the generall property cantot be in ano- 
ther, bat in the Executor, for the Legatee- cannot enter, any 
thar 27 H.6. feemeth to be contrary. Nd ifthe whole Pr=verty b 
in the Wife, her Husband mighralien it, and therefore it maybe ex- 
tended for his Debt, as 7 H.6.1. is. ' But it may bee objected, Thar 
the Caſes before put, are ofa deviſe of a Term, and thisis of a Leaſe. 
That makes no difference, for in #/roteſl:y's Caſe, Leaſe there is ſaid 
to contain,fnot only a terme, but aſſo the years to come in the terme. 
Then the Queſtion is, If by. the fale of the SherifFupon the Fiers facias if 
the term be io gone, that the Wife ſhall not have it by the Reverſall 
of the Jadgment by Error ? for the Judgement is, that the Party ſhall 
be reſtored to all that which he hath loſt : It is very cleer that it ſhall 
never return, for if ir ſhonld be ſo, then no ſale made L- the Sheriffe 
miglir be good, yinleſſe the Judgement be without Error,which would be 
a very gr famuge ro the ConimonWealth.And alſo by reaſon;and by 
the Judgrtent-ih the Writ'of Error it ſhould not be ſo feſtored, for the 
Judgment is, That he ſhall be reſtored to all that which he hath loſt, ra 
rione judicii ; and here the Defendant hath not loſt any thing by force 
of the Judgment, but by force of the Execution : For the Judgment was 
to have Execution of 200 li.and of the 200 li.he ſhalt be reſtored again, 
and not of the Leaſe: And therefore in 7. H. 7. If a Manor be reco- 
vered,and the Villains of the Manor purchaſe Lands, and afterwards 
the Judgment is reverſed by Error,the Recoveror ſhall have the Perqui- 
ſite, and che other ſhall not be reſtored to it: And 7.H 7. A Statiite 
was delivered ih Owell maine, and a recovery was:by the Conuſee'wp- 
on ' Garniſhment of the Conuſor., and the' 'Conuſee had" Executt- 
on; and aftetwards the Judgement is reverſed by Error ; :yet the . 
Conuſfor ſhall riot be reſtored to the Land taken in Execution, but on- 
ly the Statnte ſhall be redelivered back where it was before: And in 
this Caſe if the party ſhould be reſtored to the term, it ſhould be great 
inconveniente.Alfo if T give one anAuthoriry upn Condition,and the 
Party doth execute the Authority, and after the Condition is'broken, 
the Adis lawfull by him who had Authority npon Condition. And ſo 
was the Lord of Ar»xdels Caſe,where the Feofftee upon Condition of a 
Manor,granted + or ; it was holden, That the Grants made by him 
were good, notwithſtanding the Condition was afterwards broken. 
And ini 13 E.3.Barr 253.That a Recovery wasErroneous and the Par-- 
ty being in Execution,the Gaoler ſuffered him 'to eſcape, and after the 
Recovety was reverſed for Error,yet the Aion lay againſt theGaoler. 
Alſo by him, the Jury have given an imperfect Verdi&,ſo as we cannor 
tell whether the Party were preferred or not,for the Wilt was (unpre- 
ferred generally)and the Jury find that ſhe,viz. 4. the daughter,was nor 
E 2 pre- 
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pteferred by her father'in his.life time,ſo as the Preferment by the taile 
is limited generally;ſo as if any other gon her, ſhe ſhall not have the 
Remainder. - And the Jury have found, that ſhe was not preferred by 
one certain, viz. by her Father ; nor in a certain time, in his life 
time: 2wihich is as. much as to ſay, Thar ſhe was preferred by the Uncle, 
Aunt'or Mother;; -andifit were. ſo, then the,, Remainder is not good 
to her. Alſo they find no; preferment in the life of the father, and it 
may be that the Father hath: given her preferment b Will,” and that 
was no preferment in his life, but is couſummate only,by his death ; and 
fo ſhe might be preferred by him by Imphcation,by his Will. So as up- 
on the whole Matter, .I conceive, That the Judgement ought to be re- 
verſed. Note, that this'Caſe was afterwards adjudged ar Hertford 
Terme; and the Judgement was, That the Iſſue of the” Wife had 
Judgement for her Terme ; and that the Judgement upon which the 
Execution was, was Erroneous, and reverſed by the Writ of Error ; 
and that the opinion of the Juſtices was, That, the” Term was, not to be 
reſtored, but-ſo much for which. it was ſold upon, the Execution. And 
the Daughter of Perepoynt brought an Action for it, and had Judge- 
ment. 7 | | 1% Ps 
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gy Eliz. in the (Common Pleas. . 


NE had certain Minerall Lands Leaſed to him for years, with li- 

: berty.to dig, and make his Profit of the Mine. The .Leſſee' af. 
terwards digged for Mine, and ſold the Gravell which came of it : And 
by the- Opinion of the whole Court, This ſale was.no Waſte,: for no 
Sale is Waſte, if the firſt act be not Waſte : As|the Sale of Trees by 
Fenant for Life or Years is not waſte, if the Cutting and Felling down 
of them was not Waſte before, for the Vendition is but a ſecondary 
AR, .andburt ſubſequgat.to.the Act precedent ; which AR, if it were 
lawfult, the Sale al) $laxfull, for the Sale alone'is. not waſte. Burt 
they ſaid, Thar if the Lefſee fell or cut Timber Trees, and'ſell them, it 
is waſte, Nox quia verdebat, ſed quia ſcindebat ; For if he ſuffer them 
to be upon the ground, - without doing any thing with them ; yer it is 
waſte; but he may uſe them for the Reparation of his houſe,and then it 
is no'waſte: And yet when. he'fels.them with an. intent for Reparations, 
and afterwards ſells them, it is waſte; Non propter Vendi:ionem only, bur. 
for the felling ; for by this Act.done, it is plaine from the beginning to 
be unlawfull, for the Sale is only a Declaration of his ill intent, and a 
means-that his meaning was, by felling of the trees, ro benefit himſelf 
by che hurt and injury of another. But in. the Principall Caſe, be- 
/ | cauſe 
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_ cauſe. he ought to digge the Land, and that was lawfull for him to 

00; the At ſubſequent cannot be unlawfull: And fo it was adjudg- 
ed. | 


——_—_ 
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27. Eliz, in the Common Pleas. 
38. Mackowe's Calc. 


Acrowe brought Debt upon a Bond which was endorced upon 
VL Condition to pays leſſe ſum : The Defendant pleaded the Sta- 
tute of 13. Eliz. That all Covenants,ContraRs and Bonds, made for 
the enjoying of Leaſes made of Spirituall Livings, by Parſons, &c. 
were void ; And averred, that that Bond was made for enjoying of ſuch 
a Leaſe : Bur becauſe the Condition expreſſed of the Bond, was for 
payment of monie, The Juſtices held it cleer for Law, That the Bond 
was good,and out of the Statute.: And ſo it was adjudged. 


27. Eliz, inthe Common Pleas 
39. KirTLsys Caſe, 


N Action of Debt was brought againſt Ex/tace Kittley,and (harls 
# K ittley, Executors of the: Will of Fraxces Kittley : The Defen- 
dants pleaded, That they had fully Adminiſtred ; and upon a ſpeciall 
Verdi& the Caſe was this, .Fra»ci Kittley made the Defendants his Ex- 
ecutors, who being within age, Adminiſtration was committed unto a- 
nother untill they came of full age ;_ and after they were of full age, the 
Jury found, That in the hands of the Adminiſtrator Faerunt bona & 
debira Teſtatorts, to the value of 4000. li. To which Adminiſtrator the 
Defendants Executors did releaſe at their full age all Demands; the 
which Releaſe, whether it were Aſſets in the hands of the Executors 
or not, the Jurours prayed the Opinion of the Court. Packering the 
Queens Sergeant ; It is not Aﬀers, for a Releaſe ofa thing which is 
not Aſſets in the hand of an Executor cannot be ſaid Aſſets, and things 
in Aion before they come in Poſſeſlion,. cannot be. ſaid Afﬀets : But 
a Gift of Goods in Poſſeſſion is Aﬀers, and a Devaſtavir of the Goods 
of the dead. Alſo there is a difference betwixt a certain thing releaſed 
and a thing rincertain ; of a certain it is Aﬀets, for by ſuch means he 
hath given ſuch a thing which is Aſſets ; but contrary, of an uncertain. 


And this Difference-is proved by 13. E.. 3- Execar. 91, where it is hol- 
| den, 
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pen, That if Executors releaſe to the Debtor, he ſhall account for ſuch 
Sum before the Ordinary ; by Pxrne. But Trew, He ſhall not- ac- 
count : Bur the whole Court was againſt P«ckering. And firſt Ax- 
derſon, Tt is a cleer Caſe, That this Releaſe is Aſſets, for he hath there- 
by given away that which might have been Aﬀets : And the Law doth 
intend, That when he releaſes, that he hath Recompence and Satisfa- 
Rion from the Party to whom the releafe is made : And he- denyed 
the Difference of certain and uncertain, put by Pxckering ; and be it 
- in Account or Treſpaſſe, a Releaſe is Aﬀets. And it is not requiſite 
that every Aſſets be a thing ih Poſſeſſion, or in the hands of the Teſta- 
tor ; for a thing may be Aſſets,which never was in the Teſtators hands, 
if thoſe things come in Lien of the thing which was in the hands of the 
Teſtator, as Money for Land or other Goods ſold : Or if they came 
by reaſon of another thing which was in the hands of the Teſtator, as 
increaſe of Goods by the Executors in their hands, - Merchandizing 
with the Goods of the Teſtator,' or Goods purchaſed by the Villain of 
the Teſtaror after his death,ſhall be Aﬀets. So money received by the 
Executor of the Bailiffe of the Teſtator after his death, ſhall be ſaid 
Aſſets. Windham Juſtice, So it is, ifthe Teſtator have, Sheep, Swine, 
or Cowes, and dieth, and they have young Lambs, Pigs, or Calves, 
they are Aſſets for the reaſon aforeſaid : And he agreed, that the Re- 
leaſe is Aſets; and he ſaid, It had been ſo here adjudged, and he de- 
nyed alſo the difference taken by Puckering. Periam agreed with the 
reſt in all, and alſo denyed the difference : And by him, Things in A- 
ion or Poſſeſſion certain or uncertain, ifthey be releaſed, they are 
Aſſets : And he ſaid, That the uncertainty muſt be ſuch, that the ſame 
cannot be proved to the Court, or unto a Jury ; that the thing relea- 
ſed might not by Poſlibility have been Aſſets. For if Treſpaſſe be done 
to the Teſtator by taking his goods and he dieth, -and the Executors 
releaſe all Actions, the ſame is Aſſets, becauſe it might be proved to 
the Jury, That had they not releaſed, but had brought their Action of 
Treſpaſſe, De bonts aſportatts in vita teſtators, &c. that they might 
have recovered Damages, which would have fatisfied che Debts or Le- 
gaces of the Teſtator, and therefore it ſhall be Aſets: And yet the 
thing recovered was not inthe Teſtator, or a thing in Poſſeſſion, or 
certain in the hands of the Executors ; with whoni Roges agreed. And 
Periam conceived, That ſuch Adminiſtrators made Dwrante minoyi e- 
rate of the Executor,could not by our Law, neither Sue nor be Sued; 
For, as he conceived, the Infant was the xecutor, and an Infant Ex- 
ecutor may either Sue or be Sued, and may releaſe if there be a ſuffici- 
ent Conſideration given him ; and therefore Adminiftration for fuch 
defe& is but idle : Wherefore, he ſaid, That if an Infant doth releaſe 
where he hath no-cauſe, nor good conſideration, he ſhall be anſwe- 
rable of his own goods, when he cometh of full age, for the waſting of 
the 


Sydenham and Worlmgton's Caſe. © 
the eſtate ; and ſuch Releaſe ſhall be Aﬀets : And it was holden, That 
a Relcaſe before probate of the Will, is good : and it is Aſlets ajſo. 
And the ſame Term Judgment was given, that the Reſeaſe of the En- 
fant Executor was Aſſets. | | pg 


— — 


27.Eliz. In the (ommon Pleas. 
40. SYDENHAM and WORLINGTON's Cale. 


QCromm_ brought an Action upon the Caſe upon an 4ſſumpſr a- 
gainſt Worlington for 30, and alledged'for Conſideration, thar 
he, at the requeſt of the Defendant, was Surety and Bail for 7. S. who 
was arreſted into the Kings Bench upon an Action of 301i, and thar 
afterwards, for the default of 7. S. he was conſtrained to pay the ſaid 
30 pounds. Afﬀer which, the Defendant meeting with the Plaintiff, 


promiſed him for the ſame conſideration, that he would repay that 30 


pound : upon which promiſe and conſideration, the Plaintiff broughe 
this Action. #almeſley. This Conſideration will not maintain this A- 
Rion, becauſe the conſideration and the promiſe did not concur and go 
together ; for the conſideration was long before executed, fo as now 
it cannot be intended that the promiſe was for the ſame conſideration. 
As if one give to me an Horſe, and a month after I promiſe him for 
the ſaid Horſe ten pounds; for that he ſhall neither have Debt nor 
Affumpſir, for it is neither a Contra& nor a ſufficient Conſideration, 
becauſe it is executed. Ander/on. The Action will not lie, for it is but 
»udum paiium. becauſe the ſuppoſed contra was determined, and nor 
in-eſſe at the time of the promiſe. Burt he ſaid it was otherwiſe, upon a 
conſideration of Marriage, for that is alwayes a preſent conſideration, 
and alwayes a conſideration , becauſe the party is alwayes married. 
#indbaw to the ſame intent ; and compared it to the Caſe of 5. 2. 7. 
If one ſell an horſe to another, and after at another day will warrant 


him to be good and ſound of limb and member, it is void warranty ; 


for it ought to have been at the ſame time that the horſe was ſold. 
Periam Juſtice contrary : for he ſaid, This caſe is not like to any of the 
caſes which have been put ; becauſe there is a great difference betwixt 
Contracs and this Action ; For in Contracts, the conſideration, and' 
promiſe, and ſale ought to concur, becauſe a Contract is derived of co» 
& trahere, which is a drawing together : ſo as in Contracts every thin 
requiſite ought to concur ; as the conſideration of the one ſide, —_ 
the promiſe or ſale of the other ſide. But to maintain an Aﬀumpſir, 
it is not requiſite, for it is ſufficient if there be any moving cauſe or 
conſideration precedent, for: which cauſe. or conſideration the pro- 
miſe 
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miſe was made ; and that is the common practice at this day: : For in 
Aſſumpſir, the Declaration is, That.the Defendant, for and in conſi- 
deration of ten pounds to him paid (poſtea, flicer, ) a day or two after, - 
ſuper ſe aſſumpſir, &c. and that is good ; and yet there the conſidera- 
t:on is executed. And he faid, that Hart and Baker's caſe (which ſee 
10. Eliz. Dyer 272.) would prove it. The caſe was this : The Ap- 
prentice of Hunt was arreſted when Hunt was in the Country ; and Ba- 
ker one of Hants neighbours, to keep the Apprentice ont of the Coun- 
ter, became his Baile, and paid the debr. Afterwards Hxnt returning 
out of the Country, thanked Baker for his neighbourly part, and pro- 
miſed him to repay him the ſaid ſumm : Upon which Baker brought 
an Action upon the Caſe upon the promiſe : And it was*adjudged os 
th® Ation would not lie ; not becauſe the conſideration was prece-!. 
dent to the promiſe, but becauſe it was executed and determined long 
before. But there the Juſtices held, That if Hunt had requeſted Baker 
to have been ſurety, or to pay the debt, and upon that requeſt Baker- 
paid the debt, and afterwards Hunt promiſeth for that conſideration, 
the ſame is good ; for the conſideration precedes, and was at the in- 
ſtance and requeſt of the Defendant. So here, Sydenham became bail. 
at the requeſt of the Defendant, and therefore it is reaſon, that if he 
be at loſſe by.his requeſt, that he ought to ſatitfie him. And he con- 
ceived the Law to be cleer, that it was a good conſideration, and that 
the requelt is a great help in the Caſe. Kodes Juſtice agreed with P e- 
riam, for the ſame reaſons, and denyed the Caſe put by andpfor, And 
he ſaid, That if one ſerve me for a year, and hath nothingfor hisſer- _ -- 
vice, and afterwards, at the end of the year, I promiſe him ten pounds: .* 
for his good and faithfull ſervice ended. ; he _ maintain an Aſſums:+ 
pſit, for it is a good conſideration : But if the ſervant” hath wages i= - 
ven him, and the Maſter, ex abandantia, as he ſaid, I himten - 
pounds after his ſervice ended, the ſame promiſe*ſhall not maintain / 
an Aſſumpſit ; for there is not any new cauſe or conſiderationiprece-' 
ding the Aſſumpſit. And Periam agreed to that difference,and ityas 
not denyed by the other Juſtices : but they ſaid that the principaſ@aſe 
was a good caſe to be adviſed upon; and at length, after good advice 
and deliberation had of the cauſe, they gave Judgment for.the Plain- 
tiff, that the Action would lie. And note, Thar they-very much re- 
lyed upon Hunt and Bakers Caſe before cited. See Hint and Baker's 
Caſe in 10.E/zz. Dyer 272. 
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41 CaRTERand CRosT's Caſe. 


| Arter brought an Action of Detinue of a chaine againſt (oftr,and 
eclared, That Thomas Carter his brother, was thereof poſſeſſed, 
and died Inteſtate ; for which cauſe the Biſhop of Cork, granted him 
Letters of Adminiſtration ; and that the Chain came to the Defendants 
hands by Trover, &c. And declared alſo, That.he was as Adminiſtr 
tor thereof, poſſeſſed in:London : To which the Defendant Crs ple 
ded the Generall Iſſue ; and the Jury gave a ſpeciall Verdi, and found 
that the Adminiſtration was committed to Carter in Londes by the Bi- 
ſhop of Cork in Ireland here, and did not find that Carter was poſſeſ- 
ſed of the chain in Loxdox. And upon this ſpecial Verdi, firſt it was 
moved, Thar the Biſhop of Cork in re/axd, being in Zng/and, might 
commir adminiſtration of things in Irelaxd.; And it was held cleerly by 
the Court, That he might of things within his Dioceſle in /relaxd, be- 
cauſe it is an Authority, -Power, or Matter that followes his Perſon ; 
and whereſoever his Perſon is, there is his Authority : As the Biſhop 
of Lyndon may commit Adminiſtration, being at Tork'; bur it ought to 
be alwaies of things within his Dioceſſe ; and therefore they held, 
That the Declaration was good in that: point, That” the-Biſhop of 
Cork did commit Adminiſtration in Loudoy, although there be no ſuch 
Biſhop of Emg/aud. The ſecond point was, If an Aminiſtrator made 
by a Biſhop of 7re/and, might bring an Action here as Adminilttator ; 
and it was holden, T hat he could not, becauſe of the Letters of the 
Adminiſtration granted in [re/ard, there could be no triall here in Z- 
gland; although that Rodes Juftice ſaid, That Acts done in Spirituall 
Courts in Forrain places, as at #ome,or elſewhere, the Law Gaich: That 
a Jury may take notice of them ; becauſe ſuch Courts, and the Spiri- 
tuall Courts here, make but one Court ; and he provet it by the Caſe 
of the Miſcreancy in 5. R.2. Tryall 54. where a Snare Impedit was 
brought by the King againſt the Clerk of a Church, within the Biſhop- 
rick of Durham, and counted that the Biſhop who is dead, -preſented 
is Clerk,and that the Clerk died;and the Chapter collated a'Cardinall, 
who for Miſcreancy and Schiſme, was deprived, the Temporalties being 
in theKings hands. Þ«rgh,He hath counted of an Avoidance for Miſcre- 
ancy at the Court of Rowe, which thing is not tryable here. Belknep 


Chief Juſtice, I ſay for certain, That this Court ſhall have Conuſans of 


the Plea, and that I will prove by Reaſon ; for all Spiritual} Courts 
are but one Court ; andif a man in the Arches, be deprived for a 
Crime, and appeal to Rowe, and is alſo there deprived,' that Depriva- 
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vation is triable in the Kings Corrt, in the Arches. And if a 
-man be adhering unto the Kings enemies itt France, his Lands are for- 
feitable; and his adherence ſhall be tryed where his Land is, as often- 
_ times it hath been for adherence to the Kings enemies in Scor/and : 
And ſo (by myfaith) if one be Miſcreant, his Land is forfeitable, and 
the Lord thereof ſhall have the Eſcheat, and that is good reaſon. 
For if a man who is out of the Faith of the King, ſhall for- 
feit his -Land for the ſame; 4 for:5ori, he who. is out of the faith 
of God ; and that he ſwore to be Law, Whereypon . Z«+g6 ſaid, 
Reſponders onfler: And ſo faith Firzberbert, Tryal 54. by that Plea and 
Jpfgement , Miſcreancy and Deprivation at Rewe-ſhall bee tryed 
ere: And there the Fexire facias was awarded to the Sheriffe 
where the Church was, and not to the Biſhop of Dwrbew ; and 
' fo the Miſcreancy and Deprivation ſhall bee tryed where the Church 
is. The third Point was, Whether an Adminiſtrator: might count 
of his own Pofſeſlion, although he was never :poſſeſſed:: and the 
whole Court were of Opinion that he might, if the Inteſtate at 
the time of his death was poſſeſſed ; The Adminiſtrator may de- - 
tare of Goods taken out of his owne Poſſeſſion, although he was 
never poſſefled ; for of tranſitory things, the Law-caſts upon him 
2 ſufficient poſſeſſion to maintain an Action Poſſeſſory, as the Lord 
before ſeifin may have a Raviſhment of Ward, &c. But otherwiſe 
it is, if one take the Goods of the Inteſtate out of his Poſſeſſion be- 
fore he dierh,> for then but only a bare _ comes to the Admini- 
firator, And that is to bee meant when the. Goods are taken 
Tranſgreſſive, and not Deſtriftive. The fourth Point was, - Whe- 
ther the Jury might find matter done out of the Realme; and if 
that ſhould abate the Writ or not. ' And they held alſo cleerly 
That upon a penerall Iſſue, the Jury may find a Forrain matter 
as a thing done out of the Realme; but it ſhall not abate the 
Writ, if it be not matter of ſubſtance , and: pleaded before : Bur 
here the finding of the Letters of Adminiftration, is more then 
had in Iflue ; and alſo is but matter ef Evidence ; for the fb. 
tance in this Caſe was the Poſſeſſion, and not the Adminiftrati- 
on, for he might have an Action of his Poſſeſſion withour ſhew-- 
-ing the Letters of Adminiſtration : And afterwards Judgement was 


given for Carter the Plaintiffe. 
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HE Caſe was, that the Queen by her Letters Patents aw 12, of 
L Reign, ex certa [cientia & mero mats, &c. did grant to'B. rorams 
illam portionem decimarum & Garbarum in L..in Com. Norf. una cum on- 
nbus alits decimis (ns cujnſcunque generis & ſpecies fuerint i1n'L. unper_ 
i; poſſeſſione Johannis Corbet, or his Aſligns, n«wper Abath. de Wenly,per- 
tinent. &c. And in fatto the Parſonage of L. was parcell of the Abby 
of Wenly, and out thereof was a- portion appertaining to another 
Church ; And this ReQorie came unto the Queen by the Statute of 
diſſolution of eAbbjes : The queſtion. was, whether the ReRorie da 
paſs by the Grant, roram iam portionem: there being alſo words in the 
Patent, vis. Non obftante any wiſneſmer, milrecital, or other ſuch 
things which are recited inthe Statute for confirmation of Patents. | 
Haney : the Grant is _ ; for this word (:portion ) ſhall not be ſaid 
a thing ſevered from the Church and ReQorie,; And all the Tythes are 
parcel ofthe Rectorie : for as 44. E. 3. 5. is, before the Councel of Za- 
rerax, 4 man might. give his Tythes to what Church he pleaſed; And _ 
when any thing is given to the Church, ir is a portion belonging to the 
Church; as the Glebe is, which is but a clod of Earth, which is parcel of 
the ReRtorie and a portion of it. And a caſe in this Court in the time 
of this-Queen, was argued, and there in a ReRorie there were many 
Priefts,and each of them knery his portion, ſo as they were called portio> 
' Priefts, which was in reſpe& they had each of them intereſt in the 
Church, and not becauſe their portions were ſevered each from the 
other, And 22. E. 4. 24. by Pigor it is ſaid, If a Parſon hath any Tythes 
in another Pariſh, as appertaining to his Church, it is called a porti- 
n;ſo as portion is not meant that which is ſevered by it ſelf as in groſs; 
But by portion is meant all the Tythes appertaining to the Rectorie, of 
the Rectorie itſelf. Foras 22. Af. 9. is, If the King have Tythes of 
thoſe Lands which lie out of any Pariſh, if he grant ror am portionew de- 
cimarnm, &c. I conceive,that the Tyrhes ſhall paſs thereby: And yet. it 
is a thing ſevered from ether Tythes ; but it doth contain all the. qua- 
litie of Tythes in that place. And alſo if the King grant his Recorie 
of D. to ?. S. ſaving to him the Tythes, and afterwards grants rotams 
ortionem Decimarum,&c.I conceive cleerly (under corre&ton)that the 
Tythes ſhall paſs. And in the principal caſe, If the Tyrthes ſhall nor 
paſs by. this word (portion;) yet the No» oſt are in the Letters Patents 
de male nominands, &c. ſhall make it to be a good rectus that ſo the 


Tythes ſhall paſs thereby. We are -alſo to. conſider, if by any _ 
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ſubſequent in thePatent,the grant be not good.viz.by theſe words, cum 
omnibus alits Decimis &c. intennra & occuparione Johannis Corber &c. 
Whiereas in truth Joh» Corbet was never Occupier of them : And as to 
that, I conceive, That the words before,cum;omnibu,&c.paſle theTithes; 
And that the words after, ſhall not abridge or controle the largeneſs 
of the precedent words ; and to that purpoſe is the Caſe 39. E. 3.9. of 
the Grarit of the King to the Earle of Sa/iſoxry, &c. In the end of 
whichGrant were theſe words, 2xas nwper conceſſimus patri,&c,although 
that the thing granted,was never granted to the Father + wn the Grant 
was good, and not reſtreined b choſe words coming after. 2. E. 4. 
A Releaſe was pleaded of a right which the party had in Lands. of the 
part of his Father, &c. there, although he had the Land from the part 
of his Mother, yet the Releaſe was good. In the. Caſe-of the Biſhop 
of Bath and Wells, which was lately argyed in the Exchequer Chamber ; 
There it was agreed, Thatif the King grant a Faire in uch-a place; or 
elſewhere in the County of Somerſet ; if he miſtake the County, 'in 
purting one County for another, yet the Grant is good, and all thar 
.. coming after the 4/543 ſhall be void. He further argued, That all the 
matter appearing by ſpeciall Verdi&, 1s not well found ; for the Jury 
find, That no Tithes were in the Occupation of Fobs ( orbet at the time 
of the Grant ; and no mention is in it, that they were not. in his Oc- 
cupation nor in the Occupation of his Aſlignes;for they might-be in the 
Occupation of his Aſligns,although that they were not in his ownOccu- 
pation : Forin a Verdi& if it ſtrongly ew _ thing not expreſſed(as 
in the Caſe of Trivilien-: where the Jury found a deviſe of Land, with- 
out ſaying, That the Land was holden in Socage) it is a good finding of 
the | «9, Zqe deviſe could be,if jt were not of Land holden in Socage 
and therefore that tenure is implyed. Contrary, When a man is to plead. 
a' Deviſe;but where the Verdi& doth not ſtrongly imply a thing, it ſhall 
not be good ; asin S colaſticas Caſe, Plo.Com.411. Exception was taken 
that the Jury did not find, That the Deviſor had not any Heir Male alive 
prater the ſaid Fohn and Francs ; for if he had, the wife of the Plaintiffe 
had no cauſe of Ation. And it was there holden by Harper, That iv 
was not a good Verdict for the incertainty ; fo in our Caſe. Cook 
contrary : 1. The Grant is not good, and the acony is no; part of 
it; nor canthey paſſe by the wor Nether I. By the Etimology 
of the word ; for Portion isa thing un groſfe by it ſelfe, and cannot 
aſſe by that thing which is intended Nomen Colleftivam,as a Refory is. 
So of a Manor; if a man grant. r0tam ilam pertionem Adanerii,. hee 
being ſeifed of a Manor,no ing paſſeth ; for portio is no more. then 
partic, as the Latiniſts ſay - andthenifa man grant all that parr of his 
Manor, or part ofhis Tithes in D. and he be ſeiſed of the whole Ma- 


nor of D. or of the Rectory of D. nothing paſſeth. Alſo the words 
after expound the Queens mind, for the words precedent are coupled 
| | with 
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with a (Cam? after, /cil. Cnm omnibus alizs, &c. So as the firſt part - 
ſhews the grant of Tithes, and the later part ſhews what Tithes ; viz. 
thoſe which were in the Occupation of Fob». Cdrber :; ſo as but part is 
granted :- and inthe Kings Grant, a part ſhall not be taken for the 
whole; and ſo in no caſe, if_not by the Figure Synecdoche, which 
cannot be in caſes of Grants at the common Law. Alſo the words are, 
totem illam portionem, &c. and not tot am meam portionem, &c. and. the' 
word [ils] or [_thar, ] ought to have a word [| #hat ;] which is a word 
ſhewing in whoſe poſſeſſion the portion was. Alſo the Kings Letters 
Patents ought for the moſt part be taken —— to the meaning of 
the King ; for the caſe was in the Exchequer : That where the King 
ranted all his Tenements in D..that nothing paſſed by that Grant, buc 
the Houſes. Otherwiſe it is in the cafe of a common-perſon. So 22.4. 
where the King grants goods of Felons 'quorwmcnng, damnatorum, it 
ſhall not extend to Treaſon, nor to murder of the Kings Meſſenger. 
So 8. H. 4.2. If the Grant be of all the goods of thoſe who pro ali- 
qua tran/greſſiont. five delifto, &c. forrfacere deberent ; it ſhall not ex- 
tend to thoſe who are felg de Fd Alſo the Nox ob/tente doth not help 
the matter; | For I take this difference; When nothing | h. by the 
words precedent, Ex vi termini, there nothing is helped by the Now b- 
ftante : Bur if any thing pafle-by the precedent words, Ex v5 ter-- 
mini, there a Non obſtante may make the thing good, which otherwiſe 
ſhould be void : As if the King grant to . S., the Manor of D. Nox 
obſtante that he is ſeiſed for the term of life thereof; it ts a void Grant : 
Bur if the Grant were of the Manor of D: notwithſtanding that 7. S, 
hath ir-for life,” here the Now obftante makes the Grant good; which 
otherwiſe ſhould be the ignorance of the King to make-a Grant of that 
of which he is excluded by the Non obftante ; becauſe thereby he takes 
knowleds of the particular eſtate, and ſo he is not deceived. Asto the 
matter moved agaiuſt the Verdi&, I conceive, that it makes againſt the 
other ſide; for it 'was on his part to prove the Occupation : and if 
there be no Occupation at the time of the Leaſe, the Grant is void : 
and he was to prove it, being inthe affirmatiye. And then, in re d#bia 
. Maja inficiatio quam affirmatio imelligenda : and[| a Maybe] may be 
intended in every caſe. And if ſuch conſtruction ſhould be in: ſpEciall 
Verdicts, I dare affirm, that by ſuch {May bees] all ſpeciall Verdits 
ſhall be quaſhed : But the Law is, 'to give a favourable conſtruction of 
them, according to the meaning of the Jureurs. Snagg contrary : and 
by him theſe words, Ho omnibus alir, &c. ] are youd in the Kings 
caſe : and vouched the caſe of 29.E. 3.9. before vouched ; Wherethe 
King had granted to the Earl of Salisbury the cuſtody of the Lands of 
the Prior of Aſozntague, being ſeiſed into the Kings hands as a Prior 
Alien: and afterwards the Earl died, his Heir within age, whereby the 
ſaid Lands, and others, and Advowſons, came to the Kings hand: by 
| | reaſon 
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reaſon of minority ; and afterwards the King granted to the Son all 
the Lands and Advowſons which were Parris jw, ac omnes terras, ac 
omnes advocationes of the ſaid Prior, which the King had before given 
to the father of the ſaid ſon: ' And it wasthere hoſden, Thar although 
that the Advowſons paſſed not to the Father, yer by that grant they 
did paſſe; and that theſe woads [ whith he granted to his father were 
'meerly void. Cl:nche Juſtice. Nothing 'paſſerh by this word [Portion] 
for it is a thing in groſs, and o_ 1n groſs 'cannot contain another 
thing, and a word which fignities a thing1n groſſe cannot paſſe another 
thing :- As if a man grant all his Services in D. it is to be intended Ser- 
vices in groſſes cad if he have not any Setvices, but thoſe which are 
rcell of a Manor, nothing ſhall pafleby thoſe words. Bur I conceive, 
That thoſe Tithes which are-parcell of the ReQory ſhall paſſe by theſe 
words,Cam alits, &c. For although that the words are,in the tenure of 
wr Corber, yet if they were not in his tenure, the Non obſftante will 
- helpit; 'foritis, Now obſtante any miſnaming of the Tenants, or of 
the quantity or quality of the Tithes ; ſo as theſe words imply as much 
as ifthe Grant had been in the tenure of Zoby (orber, or of any other 
in L. or elſewhere. Gandy Juſtice, If the words Toram iam portionem 
were left out of the Book, the other words, Cum omnibus alics, ſhaſl 
paſſe nothing ; and thoſe words T oram 1/1am portionem, are as nothing. 
to paſſe a thing not in groſle ; and by conſequence nothing ſhall paſſe 
by the other words : And afterwards Judgement was given, That no- 
thing paſſed by the Letters Parents. , | 


Hill. 28 Eli, in the Kings Bench. 
| 43: . Crop y's Cale. * 


Ropp made a Leaſe for years, reſerving rent at Mich. upon Con- 
dition, That ifthe rent be behind at Ich. and a Month after, 

that he might enter. The Leſſee after Afich. and before the Month 
ended, ſent his ſervant to the houſe of Gropp, to pay the money to 
Cropp ; the ſervant coming to Cropps houſe; fonnd him nor, - for he 
was not at-the Houſe; the Servant delivered the Rent to one. Aarye- 
77 Briges, who was his Daughter in Law, to deliver the ſame to Cropp 
the Leſſor. And the ſame Margery at one or two dayes before the 
payment of the ſaid Rent, had received the Rent in the like manner, 
and had paid it to Cropp,and he had accepted of it : But now he refu- 
ſed to receive it of her, but at the laſt day of the Month he went to 
the Land, and there demanded the Rent, and becauſe it was not paid, 
he entred.  Lairon argued for the Leflor. That . his entry was lawfull, 
for 
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for, heſaid, That the Tender made by Margery Briggs to the Leſſor 
was not ſufficient : 't. Becauſe the Servant ofthe Leſſee had Authori- 
ty to deliver it to the Leffor; therefore when he delivers it to another, 
he hath not purſued his Authority. 19. H. 8. & 27. H.8. Letter of 
Actturney made to Qtiverfe to give livery+ of Seiſin, ;-If one make 
Livery alive, it is void ; 34. H. 6. Ifa Capias be to many Coroners, 
and one execute it,it is void ; 18.Z, 4. Hf one hath a Letter of Atturney 
to make Livery, he cannot transfer this Authority ts another to make 
Livery for him. Alfo,if in this Caſe a Stranger had tendered the Rent, 
the Leſſor was not bound to receive it ; ' as upon a Mortgage, .'if a 
Stranger tender the Money, the Mortgapee is not bound to accept of 
it. 21. E. 4. In cafe of Corporall Service, as Homage or Fealty, the 
demand is to be made of the perfon ; but of Rent, the demand is to be 
made upon the Land, becauſe the Land 1s the Debtor. Clenche 
Juſtice conceived, Thar if the Leſſee himſelfe had delivered the Rent 
to Margery Briggs, that it had been good, but it is a doubt if good, 
made by the ſervant, for he could ngt transfer his Authority to ano- 
ther. ray Chief Juſtice, fit were upon a Bond, the Obligee was 
not bound to accept of it before the day ; ſo if it were payable at Afich. 
only, there the Leſſor is not bound to/accept of it before the day : bur 
in as much as tis after the day, 'the Month is a Liberty' and Benefit for 
theLeſſee op: it was due at Afich. therefore I conceive, 'That being 


. tendred to Wſp within any part of the Month, that he is: bound to ac- 
cept of it. -'And as to that, Thar his ſervant cannot transfer his Au- 
thority over, and therefore AfargeryBriggy is but a ftranger in that ac: 
that is not ſo, for now ſhe is a ſervantin that, to the Lefſor himſelf, 
and therefore there is privity _—_ : alſo ſhe hath received the Rent 
for him before. What. then, ſaid Lairon > We can prove a ſpeciall 
commandment for the time before that ſhe received it. At another 
day the Caſe was moved again, and it was ruled againſt Cropp the 
Leſſor, becauſe the rent was due at ich. and the month after was gi- 
ven becauſe of the penalty af Re-entry ; and the Tender and Refuſall 
after the Rent was due, and within the month, faves the penalty ;” and 
alſo Lawes ought to be expounded Secxndim equum & bonum, and 
good:conſcience ; and the Leffor was at no prejudice,if he had acgep-, 
red of it, when his Daughter in Law-tendred it unto him ; and there-' 
fore it was conceived, That he had an intent to defraud the Leffee of 
his Leaſe ; and the Law doth not favour Frauds ; and therefore it was 


adjudged againſt Cropp the Leſſor. OY 


, a 4.0 Prideaux Caſe: Harw.and H igh am's C, aſe. Fx: 
Hill. 28 Blix In the King's Bench. 1 


44 PRrIDEaux's Caſe. 


N this Caſe it was moved, Where a man marrieth a woman who is 

an Adminiftratrix, ſo asthe Suit is to be.in both their names, Whe- 
ther they ſhall be named in the Writ Adminiſtrators or not > #ray 
Chief Juſtice, They ſhall be ; for by the Entermarriage, the Husband 
hath Authority to entermeddle with the Goods, as well as the Wife ; 
but in the Declaration, all the ſpeciall matter ought to be ſet forth ; 
and ſo ſome ſaid is the Book of Entries, That both of them ſhall be 
named Adminiſtrators. T- | 


—— 
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Hill. 28. Eliz, in the King's Bench . 


| A -N Acton upon the-Caſe was brought for theſe words, viz. Thou 
' arr a Cozener and a Bankrupt, and haſt an Occupation -to de- 
ceive men by; the words were ſpoken of a Genrlemanſſo had One 
hundred Pound land per a»»wm tolive upon ; and therefore although 
he uſed to buy and ſell Iron, yet becauſe he was not a Merchant, nor 
did not live by his Trade, the better Opinion of the Court was, That 
the words were not actionable, and ſo adjudged. ; 1 


Hill. 28. Eliz; inthe King's Bench. 
46. Haxwoop and Hictaw's Caſe. = 


N E had Houſes and Lands which had been in the tenures of thoſe 
which had the Houſes : and he deviſed his Houſes with the Ap- 
purtenances; and it was holden, and ſo adjudged by the whole Court, 
Thar the Lands did paſſe by the words,[ With the Appurtenances : JFor 
: _ ina Will, in which the intent of the Deviſor ſhall be ob- 

* Jerved. 


T r1init. 


" The Onerdland Stveonr/Gefe, ap 
- Trinit. 28.Blix;Rot. 1.130. inthe (ommion Pleas. | 
47 - ' © The Queen and Savacre's Caſe. 
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N a ,Quare Impedit. by the Queen againſt Savacre Clerk,the Caſe was 
this ; The Queen preſented to a Parfonage which was void, by the 
taking of another Benefice by the ſaid Savacre ; and the ſaid Savacre for 
to enable him to have two Benefices, pleaded, That he was the -Chap- 
lain of Sir Zames 4 Croſts, Controller of the Queens Houſe, who, A 
the Statute of 21. H.8. cap.13. might have two Chaplains, and might 
_ qualifie them to take two Benefices ;. to which it was replied, That the 
iaid Sir Zawes a Croft had two other Chaplains, which are qualified to 
have two Benefices, and have alſo two Benefices by reaſon of that qua- 
lification; and alſo are alive ; ſoas he is a third Chaplain, who could 
not be.qualified by that:Statute. ,, To which it was anſwered; That 
one'of t - omg removes ant gilcharged. by the ſaid Sir 
mes «a {oft to be his Domettjcall Chaplain: . /cz/. Capelanym fami- 
[news 4 vn leaded, and ſo he ro bur Lao pri of 
which the Defendant was one ; upon which there was demurrer joyn- 
ed. .;Three Points were in the Caſe: 1. Ifthe qualification, Sb ſ.- 
Fills, þe hifficient within the Statute, , without che Signature or name 
of Siv:James g'Croft: | 2 When two Chaplainsare qualified, and one 
is removed onrt' of ſervice, ifhe might quahfie another by the Statute, 
the party being alive who was - qu 3. Whether he remain' his 
Chaplain, notwithſtanding ſuch removall during his life. Upon which 
Points, after peruſall of the Statute, it was agreed by the whole Court, 
That the Queen ought to. have Judgement, and ſo they gave Judge- 
ment preſently : And the reaſons of their Judgement were, for the fl 
Point, Becauſe that the Defendant S: wacre was not qualified, Sub 
Signo & Sigillo predttt. Zacobi a Croſt, but only S»b $ igillo; and the 
words of the Statuce are, viz. Under the Sign and Seal of the King or 
other their Lord or Maſter, 8c. Which words, Or other their Lord 
or Maſter,-ſhall be referred to Sign and Seal, which js limited to 'the 
King: Andas tothe ſecond Point, they held the Law to be cleer, 
That after that he hath retained as many as by the Law he may re- 
raine, ' and they are /ab Signo and Sigillo teſtified ro bee his Chap- 
lains, and by reaſon thereof have qualification to have two Benefices, 
and have two Benefices by vertue: thereof, .. although that afterwards; 
they are removed for diſpleaſure or otherwiſe out of ſervice ; yet du- 
ring their lives, their Matter cannot take other Chaplains, which may 
by this Statute be qualified ; for ſo every Baron might have infinite 
of Chaplaitis which might be quaktied, > was not the meaning of 
NS "+, a8 


the Statute; and of that opinion is the Lord Dyer in his Reports. 
And as.to thetbird Point, they held, Thar: aki bc were remo- 
ved from the Dometicall Service of the Family, yet hee did remaine 
Chaplain at large; and ſoa Chaplain within the Statute : And fur- 
ther,the Opinion of the Court was in this Caſe, Thatif the party qua- 
lified do die, the Coon, or other Maſter mentioned in the Statute, 
might, qualifie another againe : 20d. nota. The Caſe- was: cntre& 
Paſch. 28. Eliz. Rox.1130. Scor. we nt 


— —— 


Mich. 28,29. Eliz. m. the King's Bench. | 


7 INIOETTY, 


NE madea Deediin this forme, -Noversnie, &c: that: I. have: 
-demiſed and'to Farmeetten all myLandsin- D. to 7.8. and! his: 
Wife, and to the Heirs of their-two Bodies for-thirteen- years; And 
it was moved, That it wasan Eftate intaile,” and 5. E. 3. and 4 H. 4. 
were vouched: Bur ('enche Juſtice (who was = in: Court): 
was of Opinion, Fhat its but a Leaſe for years, although: it: was put: 
that Livery was made ſecundum formam-charte: and he ſaid, That. if 
one make a Leaſe for forty years to another, and his Heirs; and 
makes Livery, that-it is but-a Leaſe for years; and he ſaid, Itis no Li-- 
,. bur rather a giving of Poſſeſſion. But hewould” have it moved: 
again when the other Juſtices came. - —_— 


Mich. 28,29. Hliz, inthe King's Bench. 


49 


' A NAGionupen the Caſewas broughtagainft anInn-keeper npon; 
A the Cuſtome of Eng /and, for the ſafe keeping of the things and. 
Goods of their Gueſts; and he brought his: Action in-another. County 
then where the Inn was ; and it was: ſaid. by-C/ench Juſtice, Thar if it 
be-an Action upon. the Caſe, upon. a Contract, or for words, and. the 
liketranfitory things, that it may be brought in any County; but in 
ahis Caſe he ſaid, It ought ta be bronght where-the Inn is. 


Hflich:. 
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Mich. 28 29. Ex; inche King's Bench. 


- 50. 


N E charged 'two men as Receivers; The Queſtion was, Whes 
ther one of _— plead, Ne #nque ſou Receiver ; and it 
was movefd; That hecoutd not, but ought to ſay, Ne unque ſon Re- 
cerver , = g, hoc, that he and his Companion were Receivers. 
Clexncht and'Swit Fuſtices held, That it was well without Trayerſe, and 
Vide 16. E.q.8. Where an Account was brought againit one, ſuppoſing 
the receipt of Two hundred Marks by the bands of 7. P. and R. Cc. 
The Defendant (as to One hundred Marks)pleaded, That he received 
it dy the hands of 7. P. tav1#w, withour that, that he received it by 
the hands of 7.P. and R. {. And as to the other One hundred Marks, 
he received them fromthe hands of R. C. only, without that that he 
received by /. P. and R. C. And thereit was doubred, Whether it be 
good or not. | But.in the end'of the Caſe, by Firz. Accowpt. 14. If an 
Account be brought againit two, and one faith, He was ole his Re- 
ceiver, and hath accounted before ſuch an Auditor, if the Plaintiffe 
anſwer unto his Bar, he ſhall abate 'his Writ, þecauſe the Receipt is 
CR to be a joint Receipt: Andit is not like unto a P7ecipe quod 
redaat "againſt two. '' DIRE ns | k 


——_—}\. 
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-  Mich,28,2g. Elix, in the King's Bench. 
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A N Aion upon the Caſe was brought againſt one, for that he ſaid 

to another, I will give thee Ten Found to kill ſach a one - and 
the Queſtion was, Whether the Action would 4ie.” It was ſaid, by 
Sir Thomas Cockaine, that ſuch a Lady had given poyſon to ſe.ch a one 
to kill her Child within her ; that the words were not Ationable. Al- 
ſo one ſaid, That another had put Gun-Powder in the Window of a 
houſe, to fire ſuch a houſe, and the houſe was not fired ; adjudged 
that the words were not Actionable. The Cafe was betwixt Ramſey of 
Buckinghamſvire and another, who faid, That he lay in wait to have 
kiſted him ; it was found for the Plaintiffe, and he had Forty Pound 
Damages given him. Burt of the Principall Caſe the Court would ad- 


viſe. | 
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Mich. 28, 29. Eli, in the Kings Bench. 


5 Z 
| [# was holden by the Court, That the Habeas corpue ſhall be alwayes 
direed to him who hath the cuſtody ofthe Body: Therefore where- 
as in the caſe of one Fickham, it was directed to the Maior, Bailiffs, 
and Burgefſes, Exception was taken unto it, becauſe the pleas were 
holden before the Maior, Bailiff and Steward : but the Exception was 
$ diſfallowed : But otherwiſe it is in-a Writ of Error ; for that ſhall be 
dire&ed'to thoſe before whom the Judgment was. given. In Loxdox 
the Habeas corpus ſhall be direted Majors '& Vicecomit.. London, be- 
» cauſe they have the cuſtodie, and not to the whole Corporation : But 
I conceive, that the courſe is, that the Writ is direted A/9jori, Alder- 
mann, & Vicecomtibus, Fc. - | : 40 ahiced oft 
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53 MakrsH and PALFO RD's Cale. 


Wen moved this Caſe, That one had an upper chamber inFee,, 
and another had the neather or lower part of the fame houſe in 
Fee ; and he who had the upper chamber pulled it down, and he which 
had the lower room, would not ſuffer him to build it up again, But the 
opinion of the Juſtices was, that he might build it np again; if he did 
it within convenient time. And there it was ſaid, that it had been a 
Queſtion, Whether a man might have a Free-hold in an upper chamber? 


Mich. 28, 29. Eliz. in the Kings Bench. | 


5 4- TY 

A Queſtion was moved to the-Court, Whether Tithe ſhould be 
{ A paid of Heath, Turf, and Broom > And the opinion of Sxir Ju- 
ice was, Thar if they have paid tithe Wool, Milk, Calves, &c. for 
their cattell which have gone upon the Land, that they ſhould not pay 

tithe of them. Bur-fome- doubted of it., and conceived, That 
" oughtto fay, that they have uſed to: pay choſe Tithes for all other 
Fithes - otherwiſe they ſhould pay tithe for Heath, Turf,Broom,&c. 
| | Mich. 
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nd 
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Wo Parſons were of two ſeverall Pariſhes, and the one claimed 

_ certain Tithes within the Pariſh of the other, and ſaid, That he 
and all his Predeceſfors, Parſons of ſuch a Church, /ci/. of D. had uſed 
to have the Tithes of ſuch Lands within the Pariſh of $. and that was 
pleaded in the Spiritual Court : and the Court was moved tor ip grant 
a Prohibition: And Sx:it and Clexcbe Juſtices, He ſhall have a Prohi- 
bition, for he claims: onely a-portion of:Tithes, and that by preſcrip- 
tion, and not-meerly as Parte, or by reaſon of the Parſonage, but by 
a collaterall cauſe, viz. by Preſcription, which is a Temporall cauſe and 
thing. And it is not materiall, whether it be betwixt two Parſons. Vide 
20. H.6.17. Br. Furiſdiftion 80: and 11. H, 4. and 35. H.6.39. Br. 7: 
rs{diftion 3. Where in Treſpaſle for taking of Tithes, the Defendant 
claimed them as Parſon, and:within his Pariſh: .and the Plaintiffe pre- 
ſcribed, That he and hispredeceſſors, Vicars there, had had the Tithes 
of that place time out of minde, &c. And the opinion of the Court 
was, that the right of Tithes came m debate berwixt the Vicar and the 
Parſon, who were Spirituall perſons,who might try the right of Tithes : 
And therfore. there the -Temporall Court ſhouſd not. have' the Ju- 


* .. Mich. 28,29 Blix, Inthe Kings Bench, = 


N. an Indi&tment upon the Statute of 8. H.6. of Forcible Entry, the 
i Cafe was this:: One was Leffee for yeers, and the Reverſion did be- 
long unto the Company of Goldſmiths : And one was indicted for a 
forcible Entry, andthe words of the Indictment were, That expalit & 
diſſeifvir the Company of Goldſmiths, & quendam 1. S. tenentem ex» 
pulit, Cooke took exception to: the Inditment, and ſaid, that a dif- 
ſeiſin- might be'to one although not in pofſeſiion, as to aReverſioner 
upon-A term for yeers, or upon a Wardſhip:; but: he could not. be ex- 
ulſed if he were not in poſſeſſion, for privario preſupponit habitums: 
And after it faith, that the Tenant was expulſed ; and two cannot be 
expulſed where one onely was in. poſſeſſion.:. therefore 'it ought. to 
have ſaid, that the Tenant of the Free-hold was diffeiſed, and the 
Fermor expelled ; and it applyes the word expu/ir to both. And Fl. 
ler took another Exception, that the Cart is ſer before the horſe : For 
he: 
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| Mich. 28,29. Elis, in the Kyng's Bench. Ers ph 


A Man ſeiſed of a Copy-bold mw Fee,made bis Will, and thereby 
he deviſed the ſame unto his Wife for her life; and that after 
her death, his Wife or her Executors ſhould ſell the Land : He furren- 
dredto the uſe of his Wife, which was entred in bac forma; viz. to 
the uſe of his Wife fox life, Seng forman ultima volyntatis. Fhe 
Woman ſold the Land dufing er life”: The queſtion was, Whether ſhe 
might ſell or not 2 Sr Juſtice ſaid, That the intent doth appear thar 
ſhe-might ſell during her life ; fof'when it ſaith, That ſhe or her Exe- 
cutors ſhould ſell after her death,ic is meant theEftate which is to.co! 
after her death, for the Wife after her death could not ſell. The ſheonk 
Point was,When the ſurrender is ta the Wife for life, /ecunduw formans 
wltime voluutatss, "Whether here ſhe have the Land for life, and the 
Fee alſo to ſell. Clexche, If ſhe had not the Fee to-ſell, then the words 
Secundu m formam ultime voluntatis, ſhould be vaid ; for the Surren- - - 
der to the uſe of the wife for life, gives her an Eftate for life, without 
any other words. Sazr, If it were ad wſum altime voluntats, © with- 
out ſpeaking, what Eſtate the Wife ſhould have ; no doubt: ;hur ſhee 
ſhould have for her own'vuſe for life; and: that afterwards ſhe might 
ſell the Land ; bur he ſaid,: As the Caſe is pur,it is a pretty Caſe :. And 
it was adjourned. [9-2 | | 


Mich. 
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Mich. 28 ,29. liz, im-the Kings Bench. 
F*His Caſe was moved in Court. A'Copy-holder committed Waſte, 

' bywhictra forfeiture accrued to the Lord, who afterwards did 
accept ofthe Rent: The quettion was, Whether by this acceptance he 
were concluded'of his Entrie for the Forfeiture. Cook ſaid, He was nor, 
for it is not as the Caſe 45 E. 3. where a'Leaſe is made upon Conditi- 
on-thar the'Leſfee:ſhall nor do Waſte, aud he commits Waſte, and* 
themthe Leſforacrepts the Rent, there ht cannorenter ; But: otherwiſe, 
isit of a-Copy-held,for there is:a condition inLaw,and here'in Fait;and 
a condition in Fait may ſave the Land'by an. Acceptance, but a conditi- 
on in Law cannot; for-by the conditionin Law broken,the Eſtate of the - 
Copyholderis meerty void. And the: Conrr: agreed; That .when ſuch 
- @Forfeiture'is preſenred :itipnor. ro! Entitle: the/Lord,, but 'to- give: 

him-notice; forthe: Copy-hold:is in hins by the *Borfeiture preſently, 

without any:Preſentment:. A-man made a Leaſe for years; upon con- _ 
dition that he'ſhould not aſligniover: his Leaſe, . and it; was reſerving, 

Rent; and affer he:di@ aſlignit, and: then: the Leſſor accepted the 
rent; there he: ſhall not: enter forthe condition broken:- Leſſee for: 
years; uponicontdition; thathethoutd nor'do Waſte, and» the' Leſſor. 
accepts of the Renr for the-quarter in which the Waſte was: done, yet. 
he may enter'; but if he:do accept of a-ſecond paymient ofthe Rent; then- 
it is otherwiſe; - but if it were: upon: condition, That if-he do: waſte, 
that his Eftate ſhall 'ceaſe:. There no acceptance-of the: Rent- by the! 
Leffor canmake the:Leaſe good. It was adjourned!:  fo-ef 


—_———_— 
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Mich. 28,29. Eliz, m.the Kings Bench. 


"HE Lord Admiralt did.grantthe-Office of Clark+ or Regiſtex- of, _ 
Fa Admirall Court, to one; Parker and Herold for their lives, 
ee corum diutins viventi; And Herold bound himſelf in.a-Bond of 
Five Hundred Pound to Parker, that the ſaid Pl ſhould enjoy the 
Office, cum omnibus proficuts during his life; And afterwards Hero/d 
did interrupt the ſaid Parker in his Office ; upon which he brought an 
Aion of Debt upon the Bond. The Defendant pleaded, Thar ſuch 


is the cuſtome, That the Admirall might grant the ſame Office for the 
life of the Admirall only ; and that he is dead, and ſo the Office void Þ 


and 


4.8 Mach. 28,29. Eu1z., © 
and that he did interrupt him, as it was {awfull for him todo; and de- 
manded Judgemeurt of the Action. Upon which Cook did demur- in 
Law ; and he took divers Exceptions .to : Heyolds 'Plea. 1. That hee 
hath pleaded a Cuſtome, and hath ſo pleaded it, that no Iſſue can be 
taken upon it ; for he ſaith, 2zuod V/iratum eſt, quod Admirallss pro 
rempore exiſtens non poteft concederÞOfficium preditt. niſi pro termino vite 


ſae ; and doth not ſhew where the Court is holden ;: and doth not fay- 
. Dnod tatts babetur conſnerudo in curia, as he ought,and asitisinq. & 5_ 


Phil. & Mar. Dyer 152. in an Aſlize brought of the ſame Office of 
Regiſterſhip of the Admiralty : for there he -brought Aſlize de /:bers 
renemento ſuo'in Ratcliffe ; and alledged, ed per conſnetudinem in 


cnria Admiral.a tempore, ec. And he ſaid, That the Court hath beeq uſed. 


ro be holden time out of mind, &c. as well -at Rarcliffe as:elſewhere. And 


if the place be not alledged, then it cannot be'known'from what place- 


the Yi/ze ſhall come : See alſo that forme obſerved in the Book of 
Entries 75. 6.So in an Aſlize of the Office of Philizer in the Common 


Pleas it was alledged where:the Bench was, .viz./ in Com* Hide? as.it 
is in my Lord Dyers Reports: ::Alſo 2. he doth not ſay, That Cxria Ad- 
miralls is an ancient' Court,, &c.' as he. ought; for 'in 22. H. 6. -it is 
faid, That where a preſcription is alledged and pleaded in a Court, he. 


ought to ſay, Thar it is an ancient Court, in qua babetur talss conſue- 
tudo, &c. fora NR cannot be in any Court, if it be not an 
ancient Court: - The t | 

on of the Bond it is ſaid, [That they afe ſerſe& of that Office to them 


for their lives, corum dintixs. vivents:. therefore he-ſhall be eſtopped_. 
to ſay, Thar it is good only for the life of the Admirall,as in 18.E. 4.4. 
He cannot ſpeak againſt the Condition of the Bond, although it be 
but a ſuppoſal or recital. The fourth matter was, Becauſe he hath bound. 


himſelf, that the other ſhould enjoy ithe ſame all his life without inter- 
ruption: although that the Office become void by Forfeiture or other- 
wiſe, yet he cannot have it againſt his own Bond. And Cook faid, 
There is a Caſe in my Lord Dyer: Reports; where, if the Leſſor war- 
rant the Eſtate of the Leſſee, if he be ouſted by a ſtranger without 
Title, he ſhall have no action of Covenant : Bur if the Covenant be, 
That he ſhall quietly enjoy it againſt him, although that the Leaſe be- 
come void; yet the Leſſor ſhall not: take advantage againft him. 
Clenche Juſtice, If the Party occupy the Office by right or by wrong, 
it is not materiall ; he is not to interrupt him againſt his owne Bond. 


AAich. 


ird matter was, Becauſe that- in the Conditi--. 


, 
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Mich. 28, 29. liz, m the Kings Bench. 
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| N Aion of Debt was brought for an Amerciment in a Court Ba- 

' ron:- And the Plaintiffe declared, That the Defendant was'a- 
merced at the Court Baron of the Farmor, of the Manor of Cinkford : 
and exception was taken, becauſe it might be that he was amerced at 
another Court of the Farmor ; and therefore he ought to have ſaid; 
At the Court Baron of the Manor, and not at the Court of the Far- 
mor of the Manor. Another Exception was, That hee faid, That 
at ſuch a Court holden before the Steward there, he was amerced : 
Whereas, intruth, the Court Baron 1s holden before the Suitors, be- 
cauſe they are the Judges, and not the Steward; and for that was 
vouched 4. H. 6. and Firz Nar. in the Writ of Moderata Miſericordia, 
Sxir Juſtice. True it-is, that the Suitors are Judges in Real Cauſes, 
not in Perſonal. Another Exception was taken, That he doth not 
ſhew, That he had requeſted or demanded the Amercement. But to 
that it was anſwered, That |_ Licer ſepins requifiras] was in the Decla- 
ration, and that is ſufficient, becauſe it was a Duty before the Re- 
queſt ; but if it firſt begin-upon the Requeſt to be a Duty, then it oughe 
to be alledged 17 fatto that there was a Requeſt. Another Exception 
was, That no Cuſtome was alledged that they might amerce,for it is not 
incident of common right unto a Court Baron for to amerce, but to di- 
ſtrain or ſeiſe ; therefore Cuſtome ought to warrant it. The Caſe 


. was adjourned. 


Mich. 28,29. Eliz, in the Kings Bench. 
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\ N Action of Debt was brought upon a (onceſſit So/vera, accord- 
Ats to the Law Merchant,” and the cuſtome of the City of Briſtow, 
and Exception was taken, becauſe the Plaintiff did not make mention 
in the Declaration of the cuſtome : But becauſe in the end of his Plea 
he ſaid, Proteſtando, ſe [equi querelam ſecundum conſuctudinem civitatis 
Briſtow ; the ſame was awarded to be good; and the Exception diſ- 


allowed. 
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Fo. The Vicar of Pancras's Caſe. -"M 


mt 


Lad 


Mich. 28,29. Elix, m the King's Bench. 


62. - 
a Juſtice ſaid, That. if the cuſtome of a Manor be, That the Ho- 
kImage-might make By-Lawes, it ſhall bind the Tenants,as well Free-- 
hoiders, as Copy-holders:. But Tayfie/d, of Councell in the Cafe, 
ſaid, Thar it is no good nor reaſonable cuftome : But fuch By-Lawes: 
may be made by the greater number of the Tenants, otherwiſe they 
ſhall not bind them ; 


- 


——_— 


Mich. 28,29. Elixz, inthe King's Bench. 
63 The Vicar of PancrasCaſe. 


HE Vicarof Paxcras fued one in the Spiritual Court for Tithes -- 
And he-pleaded, That ſome of them, for which the Vicar did 
ſae,did belong to the Parſon ; and that he bad paid them to the Parſon, 
and prayeda Prohibition. Cveb, He ſhall not have a Prohibition ; for 
by this Plea he harh pur in Debate the controverſie of the: Fithes, be- 
twixt the.Parſon and. Vicar ; and then when-both are-Spiritual Perſons 
the common Law ſhall-not hold Plea of them, as: is 35. H. 6..39, 2nd 
31. H 6. Alſo by this Plea a Modes d:cimanai is not. in. queſtion, but 
the right of the Tithes, and that doth appertain to the common Law. 
And there 7ook ſaid, That it is: holden:in 11. H, 7. That Unions and 
Endowmnents-of Vicarages do appertain. to the Spirituall Law.. © Alfo - 
the preſcription of the Defendant was, That he. had uſed, time our of 
mind, &c. to have for horſes a giſtment, herbage, 3.4. 4. 4, and af- 
ter that. they had uſed to pay for every Cow to the'Vicar 4.9. and for 
the Calfe and Milk of —_ Cow, 6.1.. And Cock took exception 
e!:arfuch preſcription was doubje and repugnant in it felf,. for '/he' pre- 
ſcribes that he paies for herbage ; and then he preſcribes, That be paies 
for every Cow 4 5. which cannot be meant but tor herbage-of the Cow 
for it is not for Milk or Cale of the Cow; for he ponkerthes to pay for 
them 6.7. He took another Exception, That he. preſcribes that he 
* hath uſed ro pay, but doth not ſhew that he hath paid; for ſo he onghe 
to do, for otherwiſe he ſhall out the Spirituall Conrt of Juriſdiction. 
and yet not give any remedy in this Court. Alſo, he f:ith, That he- 
hath pid, but doth not ſhew where ; and the other may ſay, no» /ol- 
vit, and ſo an iſſue ſhall.be, and no place from whence the Viſus ſhall 


Come. 


ba : __ 


. Windſmure and Hulbord's Caſe. Wt 
come. Godfrey contrary. If one be a lay man, and rhe other a ſpi- 
rituall man; then the tryall ſhall be at the common Law, as it is hol- 
den 3t. H.6. and 2. E.4. And the defendant here is a lay man, who 
makes preſcription of a 1ſodns d:cimandi, for the diſcharge of Tithes 
in kind. As ro that which Cock ſaid; Thar he preſcribes that he hath 
uſed to pay to the Parſon, and doth nor ſay, That ic was due to the 
Parſpn ; and ifhe pay the Vicars Tithes to the Parſori,, he doth wrong 
ro the Vicar ; He faith, That he hath paid, and uſed to pay 4 9. to the 
Parſon in full ſatisfaction, &c. and r:dderds fingula fingnls, it is good 
enough. As to the doublenefſe or repagnancy of the Preſctiption, le 
ſaid, That the preſcription is ſer forth according to the truth of the 
matter. As to the place, for that, no iſſue can be raken fapon it; he 
anſwered, That he conceived the :ſſue will bee upon the Cuſtome or 
Albans decimandi. And Gawady Juſtice agreed to that. Smit Juſtice, 
Thete is to Modns decimrand: alledged ; tor when he ſaith, That he hath 
paid to thie Parfonithat which the Vicar demands, that is no anſwer. 
Gandy Juſtice, The preſcription is repugnant, as Cock ſaid; and he 
faid, That the herbage is for all Kine, as well for thoſe which have 
Calves, as thoſe which have not. No Prohibition granted. | 


_—_—— 


"Mith. 28,29. Eliz, in the Kings Bench. 
64-  WixvsMORE and HuLBoRD's Caſe. 


He Caſe was this. A man gave lands to 7. S. Habendum to him, 

and to three oxher for their lives, ct eoram dintins vivents ſucceſs 

five: The queſtion was, What eſtate f. S. had: and if after his fife 
there were any occupancy tn the Caſe 2 Cooke, That 7.S. had an 
eſtate but for his life-onely, becauſe he cannot have an eſtate for 
his life, and for the life of another-, where the intereſt commen- 
ceth both in preſents : byt he may have an eſtate for his own life in 
preſent intereſt, and the remainder thereof for anothers life : But this 
Hibendam by no means can create a Remainder. And he ſaid, that as 
a Leaſe to one for life, Habendum to him & primogenito filio [uo, was 
no Remainder primogerito filio (although fome held to the contrary.) 
So a Leaſe for years, Habendum to him and to anorher, was no Remain- 
det to the. other. -Alfo the word /zcceſſive doth not make a Remain- 
der, as 30. H.8. Br.oynrts 53. where a Leaſe for life to three, or for 
yeers to three, Habendaw ſucceſſive ; yet they have a joynt eſtate : and 
ſucceſſive isvord : for he faid, Tt is uncertain who ſhall have it firſt, 
and who ſecondly. Alſo'one cannot have an eftare for his own life, 


ang for the life of another at the ſame _ in preſent intereſt ; _e 
2 th? 


52 PIWindſmore and Hulbord's Caſe. 


the greater will drown the leſſer : But if the greater be i preſents, and 
the lefle i» fararo, as a leaſe for his own life, the Remainder to him for. 
another mans life, it 1s otherwiſe. As a leaſe for his own life, the Re- 
mainder for yeers, is good. But if I make a leaſe to you for your own 
life, and 100 years, both to begin at the ſame time, the Leaſe for yeers 
is drowned : and an eftate for his own life is greater then an eſtate for 
anothers life,” and ſhall drown the eſtate for anothers life. Yide 19.E.3. 
S#rr. $. where Tenant for life of a Manor did ſurrender to Tenant for 
life in Reverſion. And 12. H.7. 11. and Perkins 113. That if there be 
a Leaſe for life to one, the Remainder to another for life,- and the Lef- 
ſee for life doth ſurrender to him in the Remainder,it is good. .So Dyers 
Reports. A leaſe is made to one for the term of another mans life with- 

, out impeachment of Waſte, the Remainder to him for his own-life ; he 
is now puniſhable for waſte, for the firſt eſtate is ſurrendred. Gandy Ju- 

Rice,If a leaſe be made to one for his life, and ſo long as another man- 

ſhall live, qere what eſtate he bath. 2. If there can be any Occupancy 
in the Caſe: for if the eſtate be void, the limitation upon the eſtate is 
void: therefore if the eftate for the other mans life be drowned in the 

, eſtate for his own life,that can be no py; Alſo the Occupancy is... 
pleaded, That ſach a one entred,and doth not fay,claiming as occupant. 
For if one come hawking upon the land, he ſhall not by ſuch entry be an 
Occupant ; and in the book of Entries it is pleaded that he entred clay- 
ming as Occupant. Clenche Juſtice, Every Occupancy bught to bein ' 
poſſeſſion - for otherwiſe the Law caſts the intereſt of it upon him inthe 
Reverſion. But Gaudy and Sit Juſtices were utterly againſt him in that; 
forthen they ſaid, there ſhould be no occupancy, if the party were not 
in by Leaſe, or ſuch like means. | bs a1 | 
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Mich. 28, 29. Eliz, in the Kings Bench. 
65. - DixE and DunsTon's Caſe. 


N an Action of Treſpaſſe brought, the defendant did juſtifie as Leſſee 
[ to the Lord Monnags and ſaid, that the Lord Aonntags for him and 
hisFarmors,hadufed to havea way over the land in which the treſpaſs is 
ſuppoſed to be done: And that by rooting of a cart wheel the way was ſo 
digged and drowned, that he could not ſo wel uſe his my as before, and 
that therefore he did fill up the cart roots, and digged a trench to let 
out the water : upon which the _—_ did demur in law : For 15.H.7. 
is. ther a Gommoner cannot meddle with the ſoil : ſo-is 12.& 13.H.8.-S0- 
hewho hath Warren in the land of another man cannot- meddle with 

+! WM the ſoile : and as to thar,that he could not uſe his way fo well as before, 
| Ts 


it is not good : for he ought to have ſaid, That he could not uſe his 
way at all : otherwiſe the plea is not good. As 6.E.4. One is to lop his 
tree, and he cannot do it unleſs it fall upon the Land of another, there he 
may well juſtifie the felling 'of it upon the others Land, ' becauſe other- 
wk he could.not lop it at all. So if I give to one all the fiſh. in my 
Pond, he cannot dig a Trench to draw out the water, unleſſe he cannor 
otherwiſe take the fiſh,as with Nets,&c. Alſo he juſtifies, by reaſon that 
the Lord ountags for him and his Farmors, &c. And he was a Leſlee 
and paid no rent, therefore no Farmor. Comper contrary, He ſhall 
not have an Action of Treſpaſs, for .it is no loſſe or hinderance unto 
him, bur it-is for his profit , for the Landis the worſe being drowned 
with water. Ifa mando diſſeiſe me,and fells trees upon the Land, and 
doth repair the houſes;in anAſlize a. i againſt him,the ſame ſhall be 
recowped in damages; becauſe that which was done was for his Com- 
modity : alſo it is incident to one who hath a way for to mend nt. All 
Preſcriptions at the firſt did begin by Grants. Andif one grant to me 
his trees,the Law ſaith, That I may come upon the Land to fell them and 
' carry them away off from the Land, and I ſhall not be a Treſpaſſor : 
And by 9. E. 4. and Perkins, If one grant to melliberty to lay a Con- 
duſt Pipe in hisLand,T may afterwards mend ir eorzes quorzes it ſhall want 
* mending 32.E.3:If one Srane to-mea way, if he will interrupt me in it, 
I may reſiſt him; and if he dig Trenches in the way to my hinderance 
in my way, I may fill them up again : The books of 12 & 13.H. 8. are 
not adjudged. If Leſſee for years be of a Meadow, he may dig to avoid 
the water, and may juſftifie ſo doing in Waſte brought againſt him. Bur- 
it wasſaid, That in that Caſe the Leſſee hath an intereſt in the ſoil; ſo 
hath not he who claims the way in this Caſe. C/enche Juſtice held, That 
he could not dig the Soile. Then the Defendant demanded, What re- 
medy he ſhould have. Sxir Juſtice, If he went that way before in his 
ſhooes, let him now pluck on his boots. - Gawdy, The pleading is not 
500d, for he ſaith,That he could not uſe his way ſo well as before, which. 
15 not good; but he ought to plead,thar he could nor uſe the way at all. 
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Mich. 28,29. Eliz. in the Any Bench. - 


| WE 

N an Ejeftione firme The party ought to ſet forth the number of the 
Acres; for although he give a name to the Cloſe, as. Green Cloſe,or 
the like, it is not ſufficient ; becauſe an habere facias /e:/nam ſhall be a- 
warded : But in Treſpaſle the ſame may be £uare clauſum ſunm fregit, 
&-c. without naming the number or the Acres: And ſo it was ſaid it 
was adjudged in a. Shropſhire Caſe. : 

Mich. 
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Mich. 28.29. Eliz, In the Kings Bench. 


| 67. | 

N an Acion upon the Caſe, becauſe that the Defendant had made a 

Gatein one Towne, for which he could not go to his Cloſe in ano- 
ther Town. Cock took Exception that the Writ was V5 & arm ; and it 
was agreed per cxriam that for that cauſeit was not good:Alfo the Y5ſne 
was of one Towne only, whereas it ſhould have been of both ; for he 
faid, That in Hankford and Raſſeis Caſe, The Nufance was laid it one 
-Town per quod his Mill in another Town could not grinde ; and up- 
on Not puilty pleaded, the Yi/ze came from one Town only, and it 
was adjudged, that it was not good. | | 
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Mech. 28,29. Eliz, in the Kings Bench. 
68 Joun Jorce's Caſe. 


N Action upon the Cafe was brought againſt Zohn Foyce, Tnn-kee- 
per of the Bell at Maidftone in Kent, for not ſcowring of a Ditch 

which ran berwixt the houſe of the faid Zo» Foxce and of another man ; 
and Judgement was given for the Plaintiffe againſt the Defendant 
Zoxce, anda Writ of Error was brought to reverſe the Judgement 
and divers Errors were aſfigned. The firſt Error which was aftigned 
was, That the Plaintiffe doth preſcribe; That all the Inhabitants of the 
Bell, &c. had uſed to ſcowre the Gutter, &c. Ard _ ir was faid-: 
That that was no good forme of preſcription, as in 12. B. 4.7. 37. 
Preſeriprion 16. Where the Plaintiffe ſaid, That the Defendanc, 75- 
omnes alis tenuram illam prins babentcs mmndire debuere & conſuevere pa. 
lem foſſatam ; and therefore the Writ was abated, for it ought to have 
been, quod ipfo & predeceſſores ſui de trmpore onjns contrarinam, &c. Or 
that ſuch a one and hig Anceſtors or Predeceſſors, whoſe Eftate the 
Defendant hath, &. Alſo if a Copy-holder preſcribe, That he and 
all his Tenants renements predif? have uſed to have eſtovers in ſuch a 
Wood, &c. it is not good ; but he ought to preſcribe in the Mahor. 
The ſecond Error was, That the Prefcription was uncertain, for it is 
That all Tenants, &c. . which extendeth ro Tenants in Fee, in Taiſe' 
for Life, or years; and the Preſcription is the foundation” and ground 
ofthe Action, and thefefore it ought to be certain: As if one make 
Title for entry ior Mortmaine, he ought to ſhew that he hath entred 
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| Fohn Foyce's Caſe. - 


within the year and day. 7. E. 6. Br. Preſcription 69. It is holden, 
That Tenant for years or at will cannot preſcribe for common ; tor 
the preſcription ought to be alledged inthe Tenant of the Free hold : 
or to alledge a Corporation,or the like: In reaſon, Tenant for years 
- cannot. preſcribe, for his Eſtate hath a certain beginning, and a cer-- 
tain end, therefore it is not of long continuance. Thethird Error was, 
Fhat the Plaintiffe hath not alledged, Thar the Defendant. was Tenant- 
at the time'of the Action brought, as in the Caſe of Clerkenwell and 
Black-Friers; where the Plaintifle brought his Action upon the Caſe, 
for that the Defendant had turned the courſe 'of the water of a Con- 
duit Pipe, and the Declaration was, Zwod cam querens ſeifities exiſtar, 
and doth not fay exiſtirit ;, and fo the Plaintiffe was not ſuppoſed Ow- 
ner of the Scite and Meſſnage of Black-Friers, but only at rhe time of 
the Action brought,and nor at the time of the diverſion of the Water : 
| But Judgement was given, -and Error brought upon it. The fourth 
Error was, Becauſe it was for ſcowring a Gutter betwixt the houſes, 
&c. and-doth not fay, That the houſe was contig ue adjacens to his houſe. 
22. H. 6. Where Carrell efcape into the Plaintiffs Cloſe, and there- 
upon Treſpaſfe brought, the Defendanc ſaid, Thar it was for want of 
Fence of the Plaintiffs Cloſe, and it. was holden no Plea, if he do not. 
ſay that the Plaintiffes Cloſe was adjacens. Clench Juſtice. The Pre- 
ſcription onght tobe, That ſuch a one, andall thoſe whoſe Eſtate he 
hath, &ec. have ufed for them and their Farmors to repair the Gutter. 
Comper.When the Prefcription runs with the Land, then he may pre- 
ſcribe in the Land, as all thofe who have holtden-ſuch Lands, have u- 
ſedto ſcowre ſuch a ditch, and the fame is good. Gaway Jultice. If he 
had faid, Al thoſe who had occupied fuch a houſe, had uſed to ſcowre, 
it had been good. Godfrey, If a man will alledge a Preſcription or 
Caſtome, he-ought toſet forth, That it was put ir. uſe within time of me- 
. Inthe Preſcription of Gave/kird, the party ought. to ſhew, 
that the Landis partable, and fo hath been parted. Alfo he preſcribed 
That onmes 5/15 qui teauernnt, and doth not alledge a Seiſin, but by way 
of Argument. - Sxir Juſtice held the pleading not good, becauſe the: 
words were not comigne adjacens. And for theſe cauſes the firk Judg- 
ment wasreverfed.. | GO: 
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Mich. 28,29. Eliz, m the Kings Bench. 
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1s an Action of Account the Plaintiffe chargel the Defendant as: 


- Bailiffe of his Shop,. curam habens & adminiſtrationem baxerum. The 
| Defen- 
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| yet he ſhall aceo fold him the Goods ah. ate Tras verſing; - 
|  that-he washis Bailiffe to ' rerider-Accoung pron Wray ond 
may-ſay, "Tha Plant ine 5 oye ne 
| g-and he; 
» Pla G —_— it-is. no 
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ants Dau hrer ;-- wes pled 
01 Fo ortho Was: Jayne 


-the da pleaded now rerravie, .and: the ſe Was: hte 
eqn ;-and' becauſe the takingiof the : Goods! was not. 
alſo illee, _—_ void, 4.1E. 3. Onefh: pRrorey eg pnaze/ 
becauſe-rRe Aion is- exitire-2#5d+: 3.1Þi3. 8,5. c. b5b.Demt. 202. A 

Preſident'74; H-7. - That the Verdict was not full, and did. not goto. 
| .andtherefore was not good. '-Hele contrary. Abo vo, 
as to thefick; That there: isa Caſe. 9. E.:3. Accompt- 35. re th 

=" Plaintiffe charge h the Defendant in Account as Bailiffe- of his: als. - 
CE oe nt ee a Oogls . = 
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and it is no. goo er: for chey are Pleas onl bene the Auditors, : 

- and notinan Action of Account ;* and although the Verdict be found 
"Gr no Damages are to be recovered: 

Ne-it-is true, if one befaund and not the'v- - 


_ for part only, bo ic is good, 


given,. the Vert; is naught for all ;"but 

| iven, it is ood,” . as it.is in 21. H, 6. * 
Cok6.HS. is is, © Chat he cannot declare fly of ah houſe; caraw 
habens & adminiſty gtionem bonorum.; 'but he ought further to fay, VIZ. 
Tweet Þ\ ors Drennan gr In the Principal Caſe it B a 
joint und one chargefor the Shop and'Goods, and heanſiters 
unto oidoaly'; buthe onght co'all; or elſe it” is no- anſwer 


- atall: See 10: E: £8. Bar Cook found another thing, ſesl. That ehere 
_ Ur, Look iriflue; which is not in the Verdi, 'nor- found;nor 


q id the Verdi” ad.-that- -makes -all chat: -which 4s found, 
ot.g00d. andrhiatis not helped by any 1 grant char diſcon- | 
ti $arc helped by the Statute of 52.-H. '$: of Jec 

_ Son in Verdits are not cy) It was — wen __ 


Et guy; 


ie i har both the A to does TEN of tho! pa Soo a- 
er terme;” All the Juſtices ſaid, True, if the Poftex be in, + and 
not entred*:* buthere i i is entred: inthe Roll in this forme: 
re I charge otie in Accompt with ſo--much by the hands offucha 
-” and with ſo much by-the hands of ſuch a one ; although there be 


one ah bee to themrall, 18 tres Indi new iffues. The. Court an- 


ſwered,” Not ſo, unlefle there be ſeveral iſſues joynedto everyone. of. 
- them. _ But by Gaydy Jaltics, If there be ſeveralliſſaes; | [yeeitone.be | 
found and the other not, no Judgemen ment ſhall be: given.” Clenobs Ji 
 ſtice, Itisnot a thaege of the Goods, but'in refpe ofthe Shop, there- 


9h har r'to 
yoght good- The - Queens Solicitor faid, : That rhe baoks- 


ig "6 be recor reconciled "and that there needed not a traverſe tothe: oods, 
thetraverſe of the Shop prone anſwers to all : but now he charges 


£ by: Oi bf his Shop. and "Goods, .and' he takes idue upon; the | 
ole , aly,"which iſſue 15 not warranted by" the Declaration, "on 


iles;* ' but 100 


traverſed. Suir Juſtice,” The traverſe: of the | - 
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Writ of Si e7-2 to, reve, 
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bac-pemery 4 The Defrdane 
os erg _ 
m.the Chancery 


ie _ &-exaltare 
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vis if it, be found-thas it was.tortiquſly levies , | 
Gthpats and ore Ps, owl zoning 


: Wo hoy the rr Oy ak apple, ak non, 


985; 3-27. Br.-Nuſans 9. rit. was, Lure. det 
- ec-:andſhewed that he nee ch things in-ch 
-  - Which the courſe of the water was ſtreitned ;, herb, 


 __ have had a Writ. Agere. carer ſom cgneae Vi V ri Woas. who 1. | 
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and it is not gov themed er, chr he Deſenun mo emne Ts, 
for 33: "H. 6.26. by Maile, If om -be {treitned/and impaired, -an A- 
ion upon the Cal elieth ; bur if i *alrogether ſtop'd, at Affize of - 


* | Kut Pee fa, if thef6p pitt be by the Ter 
; ar Aﬀpror knw bit if it be by # br, |cher-an' Ati 
Pp bur $6t cornition! Nuſadfes 86 Action licrhy-but.rhey 


ongfir tobe pri enced inthe Lett or Tarde: Drov, We have fliewed 
: T0: he toe r the Afr: of Nulans hath a Free-holdin-the 
| and if thie Terr be ramed, it is Mſitient, althotphric be-nor 
3p Henchmeche'y'? Tertatit of the Frec&hol@.- "Arid to thar; -alf-rhe-; 

_' ; Micesſeemet ro thicfitie; Bur then it was Meed! tothe Conrr,, 
 - oncofthePhmtif@inche Writ of Erfor had feleaſed's. And if char x 
'', fhoultbi is Compariivns,was another queſtion” Adir ws 
=: - That the Writ of Error ſhall follow the” Labayy ofthe firſt Action; an 
©  that\ Summons and Severance lieth in'an Afſize of F Nuſans ; - an@ 
therefore it was hokden, that ir diGithe life in WA x therefore 
the Releaſe of the one wis the Releaſe of the 0 Gen it was 
asked by Glaxvile,” What ſhould hecome of the Mb which were 
peering Note, Paſch. 29. Eliz, the Cafe was moved again, and Drew 

Id cxaltort nk ofi9err alf otic ; and that wifert if not” SReeſny | 
thet is" Levaye: But the Juffices were” dgiinit him who" 
 ThaterigÞ fs de 10v0 fartv?, and cs ofthis 1H HUjonA® ditiradinens at> 
: c; ardatletigth the Judotiichtiwas afficiied; Thar! Erie. and 
BY Ns die: Forthie Clicf uftice ad-rarcd-all bis Comps- 
_  nifons where taiiers: be'of Opttiiort, | thiviewm eltone: Andloie | 
Caſe paſſeTag; inſt YN Shefik. ah 
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es AF. wo Prey 9p pes. 2 
Greſham was indited for Koppin! the High-way > and 


fi « i-ſeſine ir ought to been rp | but-foranon-fek | 
it was otherwiſe Fane was for forrng 
-v vpn 5 OR PHE, And Except Toes ally taken to the [ndich» 

nfo hin oat be for Fol \ fr he "Addition of-the Pady. | 

* Glam; ani alſo Vie out of the TadiQment * Ari for | 

theſe, cauſes harged, andthe Infiinerquſted. ORek © 
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| | bes an Ejeftione firme, Exception was taken becauſe the Plaintiffe in 
- bis Dectaration did n6t ſay, Exere tener :. For in eyery. Caſe-where 
A man:is to recover a poſſeſſion, he qught to ſay, exrre rexer.... And in 
Debt he. ought to ſay, Debet &. detiner :. And 1n a Replevin, | Aeris 
 cepit, &- injuſte detiner. But all the Juſtices agreed,” That -in an Fje- 
- © fione firme thoſe words were not materiall; For if the Defendgnr do © 
. . put outthe Plaintiff,jt is ſufficient to maintain this Aftion. - And Kempe 
Secondary, ſaid, that ſo were all-the ancient Preſidents; although of, 
late times it hath_ been uſed to @ 5p the Declaration, Extra renct : 
andthe Declaration was holden to be good without thoſe words... 
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; N a Caſe for Tithes, the Defendant did preſcribe to pay but 6b. 
I for the: Tithes of all Willows..cut down.by. him in ſuch a Pariſh. 
Cooke, It isno good prelerignon 3 for thereby, if he cut down all the 

' . Willows of other men allo, bur «6. g. ſhould be paid for:themall; But 
| heoughtt to have- preſcribed for.all Willows cut down. upon. his, own 
tand, andthen it had been good : But as the preſcriptions, it is un- 


reaſonable ; and-of that opinion was the whole Court. 
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Thar whereas the Plaintiff was in poſſeſſion of ſuch Lands, If 7.S. © 
nor” 7. D. nor. /.G-:did diſturb him by any indire& means, but by due + 
courſe of Law,that then, :&c. The Defendant pleaded, Thar »ec 7 S. * 
wee T. D.:xec 4. G7 did-difturb -bim by any indire -meaps, bur by .due 
evutſe of Law. Godfrey; -The-plea in Bar is nor good; for it is a .Ne- 
-gative pregnans,” Viz. ſuch-a Negative which. unplyes an:Affirmative, 
which yer ſeems to-be:repugnant.to a Negative, as in 21.4,6;19. Ina 
Writ 
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- -L/el Jab V+ if as... - | D .. bz O > ; 4 " 
cit of Egtrie; the Defendant pleaded the deed of the Demandant af- 
' ter.the daxrein Continuance : The Demandant faid,*It was not his 
deed after the darfein Continuance : - And that:ywas holden.a Negative 


= 


preguans.; wherefore he was compelled to plead and ſay, he 'made it 


Y. by awe, before the darrein'Continuance ſuch a day, abſque bee, that he 


- made it after the darrein continuance,and then Iſſue was taken.upon it. 


eg The ſame Caſe isin 5. H 7.7. But there it is ſaid, That in Debr upon a 


Bond to perform an Arbitrement, Non fecernne Arbitrementum per diem. | 
is no Negatye prog nans: The ſame Law, that on deliberavit arbitrinum * 
in Script. 38.H.6..in Formedon Ne dons pe in taile is a'Negativepre- 


© | Suman, Vidego HG. The Caſe of the Dean and Chapter- The ſecond 


xception Was, That he hath pleaded »eque ſuch, nor fuch, nor ſuch 
had diſturbed him by- any indire& means, but onely by due courſe of 
Law : Andthat cannot be tryed; neither by Jury, nor by the Jud- 
ges. Not by:the Jury ; -becauſe it is.not to be put to chem, whe- 


- ther they had'diftutbed him by indire& means, ' or 'by due courſe of 


- Law :. for they thall not take upon them the conftrution, What is _ 
an indire& means; and what iis'the-due courſe of Law.; for it 'ap- 


. _ - pertaineth to the Juſtices to adjudg that. Not by. the Judges, be- > 


cauſe hee: hath not pur'it certain, that it was: a due: courſe of Law 
by which he diſturbed him., As 22. #. 4:40: In Debt upon a Bond, . / 
the. Defendant ſaith, [that ir is upon (condition, Thar if the Defen- 
dant; .or any for him, came to Br5ffow fuch a day,-and there ſhewed to 
the Plaintiff or his Councell a ſufficient Diſcharge of an Annuity of 
forty ſhillings per annum, Which the. Plaintiff claims out of two Meſſu- 
ages ofthe D tendant in D, that then, &c. The Defendant faid;thart 
A.andB. by the aſlignement'of the Defendahr, came the ſame day to 
Briſtow, and tenderedto ſhew to N.and FF. of the Plaintiffs Councell, a 

{afficient Diſcharge: of the Annuity, and that they did refuſe to ſee 1r, 

.and demanded judgment of the Action. The Plaintiffdid demur -upon 
the Plea. And after a long argument, it was adjudged by all the Juſtices 
to be no Plea, &c, becaul 


8 of it: andhedidnot ſhewin certain, what diſcharge-he tendered, as 


a Releaſe. Unitie of poſſeſſion, &c. If a man be bound to.plead-a 
ſufficient plea before ſuch a day, in Debt upon ſach a Bond ;-it 'is no 
le$ to fay,, That he hath pleaded a ſufficient beforethe day; 
- cannot-tell whether-it. be a ſufficient plea [or not, (if tit:do-not appear 
What manner .of- plea it is. ' 35 H.6. 19; The Condition of a Bond 
was, That wheretbe Plaintiff was. indebted to 7. $! ini one hundred 
pounds;. If the Defendant acquit and diſcharge the Plaintiffe,, 'that 
then, &c.. The. Defendant pleaded; That: hee-had diſcharged. him 
Rc. | and the Plaintiffe did demurre upen-.the plea,” becauſe hee:did 
-not. ſhew how ;:; and. it was! holdew-.no godd plea, .+$0'-38. H; B-Br: 
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e it lay in the judgment of the Court to judg - 
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— Condi 16. per curiam | yihe' Kings Be Beneh'; white; a man OY 
TE EBT Srrmtns, 
OW-. antE HE tne £1 <4 A&A 
. he Ted pleaded in the Negative, | as. Nou damni of Fwir and 
Clenche or or _ That ph: ey Rn bh je Ty, _ 
bed means, 'it n 
had Pa "That he was not ' difturded NE OIEEE. conditions preditÞ., 
it had been good ; as upon a pleading tatnte, N#exrra par contra 
formanm Sratuts. Clench, "Tr I be _— is er 71, F. to bave my 1 houſe; 
bur.not Z D. I onght to anfiver; That I have ſuffered the one, an 
not the.other to have it.  Swir Juſtice, They are both © iſſues, 
and one ſhall not be repuhamn Ve ro the other 


—— TEN —_— 


wy . 28:4 _ lathe King Bench 
75 | STWRG 1 8's Cale. 


Caſe was thoved opon the Statute of J. Eliz. Ca x4: Cie 
A* as T conceive) was thus t-- - Grandfather, ie. Cap and - The © 


Land Fob = rhe Grandfather to the Father, who made a Leaſt 
for one hundred years;the Father died,and the Dauglicer forged a Will 
of the Oratifhrhtr by which /be gave the Land'to theFather for life .the 
Remainder to the Daughter in Fee ; and the fame was fo to have as 
voided an Execution ofa Statute Staple, the Leaſe Sandif 
it were within the Statute of 5. Ez. was the qu eftion: Solicitor; Thar ir 
was within the ftatute,and within the firſt Branch, viz.” Tf a An ſhaſf 
forge any deed, &c. to the intent thatthe Eſtate 'of Free-liold,or nherj= 

tance of any perſon, &c. inor to-any Lands, Tenements, or Heredi- 
raments, Freehold or Copyhotd, or the right- Title or-Incereſt of any. 
"&c: of i "in;or to the ſame,or any of them ; ſhall or be moleſted. 

&c. Leſſee for years' hath-a Title, bath 'an Tntereſt; 'hath a right; - 

therefore within the words of the Statute ; andtlioſe words fhalf be re- 

ferred to the words Lands, Tenements, "&c. Bur Cook faid; 

ſhall be referred to the words precedent, viz. Eſtate of Freehol "Or 

Inheritance; and then a Leaſe for years. i5not within them;  Alfo* by 

the Solicitor, A Teſtament'in wriging is withirr the words of the Stature- 

andtherefore he recitedia clauſe1n the-end of the- -Statute; viz. and if 
__ on plead, publiſh, or ſhew-forth, &c. to the" inten to have 


—_— 
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; it was 00 Pled,, without - W 


2ime thereby any. Eſtate of Inheritance, Freefiold, or Leaſe for 


And alfo he faita:Srature'Sta is an eflate for rs,alcthough it © 
pemvAndaſto he fit $ oromneAe— exhale: fi pe along ; 
. bewithin borh' brancttes, then ſhe ſhould" be twice PRE, which 
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6 <. 8, 29. Biz in theKoy Bench.” 


76 

EY Ne URI an aqui &.: And 

. be ſaid, That Ply Gagllbe be ellomadea Eeck Cat aſl Court 
which tends: 1 » diſchange of :. Ando prove. that; he. cired 
8.E.4 Ns Ta Anda Cain aa E..6. Dier 79 4. But 
by un = aq Ples ſhould be. allowed in the Eccleſiaticall Court .' as many 
ofthe DoRors bay certified, the Juitices) yet. becauſe the IHodwue 
. decimand;iga thing Figing cothe cammon Os LARA: Prahybition will 
tia By:Fore. res ter.Ifa.Panfan grant.to one of his Pari- 
ſhoners, That he hath vary ged of Tithes, he ma; peryveture 
plead the ſame in the Spiricuall Court, yet there is NT Sl that a, 
Prohibition'do tie :- So 22; £: 4; 20. Pr. Prohibition T4- Key Or of . 
Saint Albaps kept the wife of 7. S. in. his houſe twq houres againſt her... 


—— 


= will, te have made her hrs Marfor, an&che. Huzband ſpakeef it ;. for- 


- which cauſe the Abbotſued him for ſlander inthe Spiriruall Court ; and -. 
© becauſethe hnsband for that a mighthave a falſe impriſonment, there-- 
eu + Prghibition was. granted So.if1 ſwear to pay,/. $.10!. and he 
for it in the: Spiritual}, Court, a Prohihician lierh-; tor hee may 
have an Aion of Debtin: the common Law for it ; for where" the 
cammpy-Law, may have-Juriſdiction, , there. the. Spirituall Court ſhall 
mat; inzermeddle with the matter... 'So,if an Abbot. rob 7. $. and'he' 
woe of it,” and. the Abbor: ſues. himin the Spirituall. Court, a Pro>' 
tion will lie. He faidfurther, That the Caſe was betwixt, the Vi-. 
car. anda  Pariſhoner, and therefore one of them.a Te orall-perſon.. 

_ If the Suit be betwixtthe Farmer of the.Parfon. and another;. a Prohi- 
bition ſhall be/granted. Alſo he ſajd;The.right. of. the Tithes doth-nor” 
comginquetiion,but.only the {odusdicimands. Cook, The. AMadne-decs- - 

wendi doth.not-comein.queſtion there,therfore it,cannor be'traverſed.; 
far ifithe;dus.t0 a Parioaghat isthe, queſtion, as WIN 3,4: Wi 'Þ 
e- 
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64. EDDY eg0d's Ga _ Wy 
Replevin, the Defendant ſaith, That the place where &c. + is. Ancient 
Demeſne, and pleads to the Juriſdiftion ; Char/', that is a Treſpaſſe, 
and Perſonall Action,” and therefore it is no-ptea; and yet it was a- 
greed by the Court to be a good plea: for. by- the” Avowry,” the're- 
- alty might come in debate in theReplevin, Atkins; If there be con- 

tention de Fare Decimarum Origen, habens de jure Patronarns; tune 
ſpettat ac Legem Civilem. And in this caſe, it was ſaid, That de wero 
jure, The Parſon is to have all the tythes, if there be not any Endow- 
ment of the Vicarage. Ht 0M 11 iret on ol 


n 
—o 


= _ Mich.-28 ,29. Eliz, m the Kings Bench. . 


77. McEcov's Caſe. ; 
He Caſe was, That a Feoffment was made unto another man, ad 
eam intentionem, that he ſhould convey the ſame to ſuch a one, to 

whom he ſold it ;; and he ſold the'fame to another, and did refufe to 

convey it, and therefore the other brought an Action upon the Caſe. 

And Gazdy Juſtice held, that the Action would lie. -But Sir Juſtice 

held the contrary. -FYray Chiefe Juſtice did agree with Gamdy : for he 

faid, It was a Truſt, that he ſhould aſſure it to another. And it'is a 

ood conſideration in eons: : the conveyance of a Truſt, and 
thereupon, an Action upon the Caſe will he. © | | Bas 


— —— 
— M— —_— 


Mich. 28 & 29 Eliz, In the Kings Bench. 
78. | 


Ltham of Grays-Inne, took many Exceptionsto an Indi&tment of 
Murder. The firſt was, becauſe the Indi&tment ſaid, [20d capt 

fit inquiſitio coram Coronatore- in Comitary, &c. and doth not ſay, 
de Comitatus. And a Crowner in a County is a Crowner in every Coun- 
ty in Exglard, as it is holden,”9. H.5. 24.6. Alſo de and i» do much 
iffer, asin 15.E.4. 15. Where a Scire faciar was brought againſt 
the Maſter and Scholers Beare Marie, & Santti Nicholai in C anta- 
brigia, where the foundation was de-Cantabrigia, and not in Cantabri- 
ia. And the Writ was abated ; For there is a differente betwixt ['i»] 
and [[de. ] For a thing may be[in}] and not of,] as Saint Sepwlchres 
5 in Londe#gbut not of London. A ſecond Exception was, becauſe it 
ſaid, Inquifitio capta prr Sacramentum, &c. and did not ſay, Furari ; 
and therefore the partie is not charged upon it ; and by 13. E. 4. "4 
: | the 
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A F. vo EIS 1 ES = [ LS iz Ne Þ ; 
'Y - Jury bechargedupon one, and they find another felon, it is void ; be- 


cauſe they were not charged upon him. And 1. R. 3. 4: by Haſſey. If 
in Aſlize the Record be ſuch,viz. 2uod jurats exatti compernerunt,quorum 
12. ſupra Sacramentum ſnum dicunt, And givetheir verdift, .If it doth 
not ſay, -:Lnorum 12. Elefti & jurati, it 1s errour. For it doth not ſa 
in fato, that they were ſworn, and yet it is implyed by-the wi 
Sacramentum ſauum, that they were ſworn. The third Exception was, 
That it doth not ſay, 'That he'was i» p-1ce Des, & dift* Domine Regine ; - 
be that the partie was a Traitour, and thar he was flying, 


' for it _— 
- -andin ſuch caſe he might juſtifie the killing of him; and perhaps a 3"  FY 


was /e -defendendo ; therefore thoſe words are _ neceſſary. An othg es 


Exception was, becauſe the Indi&ment is, perc#fit, and it is not ſaid, #7" 


ex malitia precogitata, for ſo an Indi&tment of Murder ought to be, as 
in 2. E.4. The Inditment was, quod Cepit & abdnuxit felonice, where 
it ought to have ſaid, Felonice cepit & abduxit ; and therefore it did 
abare. A fifth Exception was, becauſe it ſaith, Et dedit ei plagam mor- 
ralens ; and doth not ſay, cam gladio predifto, And in the Statute *de Co 
ronafore, there is © charge given him, That hee finde what wea- 
pon_it was which gave the firoke. See. the Statute of 4. E. 1. 
Raſtall Coroners. 2: The ſixth Exception was, That the Indi&- 
ment .was, That the pan of the knee was cut out, and. it doth 
noUſhew, the length, depth, and breadth of the wound: he granted 
thatif one fingle member be. cut off, it is not neceſſary .to ſhew the 
breadch,&c. but here was no amputation of any member, nor a cutting 
off, but the cutting of the pan at the knee." Sag to the ſame purpoſe, 
and he finds there is a great difference betwixt cut off, and cut out. 
And he ſaid, 'That as to that which che Solicitour hath anſwered unto, 
to the difference of [';» and [ 4,7 vx. that it is all one, as if I grant a 
thing percipiend? de MManerio, Or in Manerio, that js all one. To that 
he anſwered, that that cannot be ; and in Wimbiſhes caſe, in Plo. Com. 
75. the ſame Exception was taken in a Writ. But in our Caſe, he ſaid, 
- Itis an Inditment,: which is favoured, becauſe the life is in queſtion. 

And he took another Exception, becauſe that the Inditment faies, 7 em- 
pore felojie & micrdredi pradit?, and there is no ſuch word murdre. 
dum: Fo that the Sollicitour ſaid, That it was in equall degree, mur- - 
dum and murdredum, for none of them are-found amongſt the Lati- 
niſts. Snag ſaid, What then? yet one is a word which is received in 
' the Law, andis;vox «rt; but the-other not; and therefore ir is nor 
in the ſame-depree. Alſo he ſaid, That when the Indi&tment comes: to 
the Acceſſories, Teſfaid; Felonice preſentes, abbettentes,> afſiſtentes : and 
-- - felbnice'cannot be applied to (preſente:.) Alſo when it comes to the 
* Acceſſories, it doth not ſay, Ex malitia precogitata abbetrentes & aſ- 
ſfiſtentes, &c. Cook contrary; and heſaid, That if Inditments have 


ſufficient ſubſtance, they are not to be overthrown for trifles: As to 
K | the 
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- the firſt he ſaid, If you will have it to be (coram Coronatore de Comtatn,) 
perhaps it was a Liberty; and then coram(oronatore Of the Liberty, 
cannot be coram Corouatore of the County. Gaxdy Juſtice ſaid, that 
was no anſwer. Burt as to this point, the Juſtices deſired that Preſidents 
might be ſearched ; and ſaid, that they would follow the greater num- 
_ ber of them. Clexche, If one ſay, that ſuch a one is a Juſtice of Peace in 
Hertfordſhire; it isall one, as if he had ſaid a Juſtice of Peace of Herr- 

fordſvire, As to the 29. Zarart, that is no Exception ; for it 1s true, 

that it muſt be ſo in an Aſlize, but not inan barry 6.209 : alſo no Pre- 
fident can be ſhewed, where ex malitia propenſa ſua ſhall be apphed 
td every word, when it runs # ſenſe. to all by Conjunctions copula- 
tive. As to the Exception, that there 6ught to be the length, breadth, 
&c. Kempe the Secondary faid, That it was not worth the ſtanding 
upon: andasto the word Mnradredi, if it had been left out, the In- 
- diftment had been ſufficient, and that ſhall not make the Inditment 
void ; for if it be left out, it doth no hurt to it: For if many come to- 
Serher to make an Aſſault, ex matitia precogitata ; and one of them 
onely ftrikes the partie mortally, and he dieth, it is murder in them 
all. And that was Do@Qor Ellw caſe m the Commentaries ; and the 
Indictment needs not ſay, that they were preſentes, abbettantes & aux- 
zliantes : and as to the word felonice, it goes to all the words, al- 
though not particularly applied. Note, all the Juſtices did incline that 
the Inditment was. good notwithſtanding the Exceptions ; but yet 
they ſaid, they would adviſe of it, and look upon Prefidents. 


— 


Mich. 28,29. Eliz, inthe King's Bench. 


A Writ of Error was brought againſt two, upon a Recovery in a 
A Precipe quod readat, &c.- and one of them died. The queſtion 
was, Whether the Writ ſhould abate? Cook moved, that it might 
not abate ; for he ſaid, That the Writ of Error is but a Commiſiion 
for to-examine- the Record, and the partie ſhall recover 'nothing ther- | 
by, but ſhall be onely diſcharged from the firſt Recovery : and he faid, 
It is not like unto a Precipe. Then the Juſtices demanded of him, if 
the Recovery were in a reall Action ; and he faid, that it was: Then 
they ſaid, rhat 3. H.7. 1. is, That if Error be vropgt upon a Re- 
covery ina perſonall Action , that death ſhall not' abate the Writ ; 
dut dcherwite if it were upon a reall Aion : for there the Judge- 


ment ſhall be, that he ſhall be reſtored to the Land. were. 


Mich. 
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Mich. 28,29. Eliz, inthe King's Bench. 
2M 


N Appeal of Mayheme was, that Percnf/itt ſuper manum dextrath _.. 
Viz. inter manum dextram & brachinum dextram. And Excepti 
on was taken to it, that it was repugnant ; for.if it was inter brachinm 
& manumadextram; therefore it could not be /xper minum dextram ; 
for the word |. :nter ] excludes both. Cook,. It 1s certain enough, _ - 
becauſe ir ſaith, Super manum dexrrim, And an Inditment ſhall not 
abare for forme, if it be ſufficient in ſubſtance of matter ; and alſo be- 
ing upon the Wriſt, it was upon the riſing of the hand. ; 


Cs 
— 


A 


'; Meh, 28,29 Eliz, in the Kings Bench. 
$1 


Man made a Leaſe for years, rendring rent at the Feaſt of Saint 
Michael th Arch-Angel ; and if it were behind by ten days after, 

. being in the meantime lawtully demanded, and no ſufficient diſtreſſe 
to be found upon the Land, that then it might be lawfull for the Leſ- 
ſor to re-enter. The laſt of the ten dayes at the hour of two afternoon 
the Rent was. demanded, and there was a ſufficient diſtreſſe upon the 
Land before the Demand, but not after ; and whether the Leſſor might 
enter or not-2- was the queſtion. - Danie/, Theſe words [Sufficient di- 
we, ought to: be referred to the time of the Demand, viz. to - 
the laſt inftant,at which time che Demand is only materiall : Upon a 
Ceſſavit,ifthere be a ſufficient diſtreſſe, the laſt inſtant of the two years, 
it is ſufficient. C/enche Juſtice held, That there ought to be a oefici, 
ent diſtreſſe upon the Land for all the ten dayes. But Fair Juſtice held. 
That it was ſufficient if there were a diſtreſſe for a reaſonable time, ſo 
as it might be preſumed, that the Leſſor might have knowledge of it. 
But if a litreſls be put upon the Land only for an hour, or by nights, 
he held it was not a ſufficient diſtreſle. 
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Mich. 28,29. Eliz, in the Kings Bench, 
"$2 Sir EvwarD -HosBre's Caſe. 


[| N this Caſe the queſtion was, Whether the Death of one of the 

KL Defendants, ſhould abate the whole Writ of Erfor.* Cook, - The 
Writ ſhall not abate, for no Defendant is to be 'named in the Writ ; 
which ſee in the forme of theWrit of Error ; andzR. 3.1. it is hob 
den, That the Writ ſhall not abate, for it-is in its nature but' a Certio- -_ 
reri, .and Judgement only is-to be reverſed. Atkins, Although thar 
the Defendants have not day in Court by the Writ. of. Error, yet by 
the Scire facies which is fed! upon it, as in our Caſe it is,- they have 
day ; and ſee 3. H.7. and 14. H.7. adifference, where it is-a Writ 

_ of Error _”_ a reall Action, and where upon a perſonall. Cook, That 
holds, Where the firft Writ.is abated, and ſo is 3: H. 7. See the Cafe 
a little before, Gandy and Clexch Juſtices, bring a new Writ of Error 
for that is the ſureſt way.. ag + 


% 


Mich. 28,29. Blix in the King's Bench... 


83 LoveLL and GoLsTon's Caſe. 


| lov Writ of Error brought upon a Recordremoved out of the Court 

of Kingſton, where the firſt Judgement was-given in an Action of 

Debt-for-an Amercement in a Court Baron : The firſt Error which'was' | 

aſfigned,was; That he in the Action of Debt did declare, That whereas 

at a Court holden before william Fleetwood Steward, &c. whereas it 

ought to. have-been-hofden before the Suitors, for they are the Judges. 

The ſecond:Errorwas, That the Preſentment upon which the Amerce- 

ment is grounded, faith, That Go/ffox the Defendant had cut down more- 

Lrees quam debuit, extra boſcum Domini. 1. That it is repugnant; for: 

he could not cut wood extra boſcum, but is boſco. 2. When it ſaith -K 

many,. and.doth not ſhew what trees, nor how many he might cut, and' * 

that he hath cut-down more then he ought, and alſs he doth not thew |} 

when the _ of them was. Vide 6. E. 4. By preſcription they may 

preſcribe to-hold a Court before the Steward ; but if there be- no. cn- 

tome or Preſcription to warrant it, then as 4. H. 6. is,jt is coram Sene(- 

talio, & Seftatoribus. Gandy, Every Court Baron is to be holden: 

before the Suitors, if there be no Preſcription to the contrary : But 
. | | Leet: 
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tors. But notwithſtanding thar, the Judgement for the Cauſes. afore- 
faid was reverſed. | TION NES 


— 


Meth. 28, 29. Eliz. in the Kings Bench. 
B&--/ BARKER and FLETWEL's Calc. | 


Arker of Ipſwich brought an Ation of Covenant*againſt the Aſ- 
2) ſignee of his Leſſee for years;: one F/erwell. And fet- forth, That 
whereas he had made a Leaſe for years reſerving Rent, with re-entry. 
for non-payment of the Rent ; and: that the Leffee did covenant to 
bnild a houſe upon the, Land within the firit ten years ; and that he 
aſſigned over his terme : And he brought the Action againſt the Aſ- 


| ſignee, who pleaded, That the Leffor did enter, and had the Boſſeſſion 


for part'of the ninth year}; and ifthereby the Covenant” were diſchar- 
ed, was the demurrer in Law. Godfrey, Who argued for the Leſſor, 
aid, That by this entrie of the Leſſor,the Covenant was not ſuſpended. 

As 20. E., 4.12. Br. Extinguiſhment 34. The Abbot of D.did grant to - 

W.S. a Cerrodie ; viz. ſo much bread, &oc. forthe term of his life, 


faciend” talia ſervitia pront J. N. & alii uſs ſunt facere; The Gran- 


tee leaſed back again the Corrodie unto the Abbot for 10. years, ren- 
dring 3 |.-rent per avnwm, and he brought Debr for the rent ;- and the. 


'* Abbor lag, That he did not the-Services ; andthe Grantee ſaid, That. 
£ 


he was not bound to do them, for that by the Leaſe the Corrodie was. 
ſuſpended : Andit was holden, that it was not” ſuſpended. (Godfrey: 


dthereaſon to be, becauſe that the ſervice is_a Collaterall thing :: 
And therefore he ſaid, He ought ts do it, notwithſtanding that the 


Abbot had the Corrodie:. Soin8. H. 7.7. Br. (onditions 134. Where 


Tenant in taile makes a Feoffment in Fee, and takes back an eſtate in: 
Fee; and afterwards was: bounden in a ſtatute Merchant, 'an&.then; 
made a Feoffment in-Fee upon Condition,and died; his Iſſue within age,, 
who enters for the Condition broken ; he was remitted notwith- 
ſtanding that execution upon the ſtatute was ſued againſt the Father in. 
his life.. So if Leaſe be made of a Manor, except Herriots,. Fines, and: 
Amercements ; and that the Leſſee ſhall colle& them during the "Ons 


w 
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To —- Barkerand Fletwels Cafe... 
although chat che Lefſor encreth,, ne the Leffee ought: to colle&t them 
during the term. Alſo he-pleades here, That Ra#ktr did enter, and 
that generall pleading is doubtfull ; and the Plea ſhall be taken ſtrictly 
againſt him that pleadettic ; and ir may be that heentred by _ 
and ſoit may be thar he entred-by' right, viz. for not-payment of the 
Rent, as-irr truth hisentry was: Andit Barker didenter lawfully, then 
it-wasno ſufpenſion-orextinguiſhment of the' Covenant ;* As 19. R. 2, 
If Leflee for life commit waſte, and afterwards alieneth, and the Lefſ- 
ſor entreth for the Alienation, yet after his entry he ſhall-have an A- 
tion of Waſte againſt che Leſſee : So 8.H.6.10: Wat: 8. but with this 
difference, If the Leſſor enter wrongfully, there, although Waſte be 
. done before, he ſhall not have Waſte to-guniſh it; but otherwiſe if he 
enter for the Forfeiture done by the Teriant. Alſo' if the Covenant : 
was ſuſpended, it was only for the .time that the Leſſor had the Poſ- 
ſeſtion, and'the Party hach.not anſwered for the-time before: or after. 
As 16. H.7. Tf one be bound to find a:Chaplain to ſay Divine Service 
within ſuch a-Chappel, . and the Chappel fall down, it is' a good ex- 
cuſe for the time ;-buc if it be built again;he muſt find a Chaplain there. 
Clarke contrary ;. If Leſſee for years covenanteth to-repair the houſes, 
F grant that the-ſame ſhall charge his-Aſſignee: But a Collateral thing, 
(as if the Leſſee covenant to-pay-ſuch-a ſum in groſs, or to enfeoffe him 
ofthe Manorof D:)the'ſame; ſhall.not charge thE Aſlignee.;. no. more 
ſhall a-Cevenant to-build-a new houfe : Byt here it wasiſaid; That he 
had times build:ir both before and-after.the entry of the Leſſor Barker, 
To that he anſwered, Not ſo ; for if he once diſturbed, the Covenant is 
deſtroyed: Godfrey; This Caſe was this Terme in the Common Pleas. 
Leſſee for five-years covenanted to build a Mill within the terme ; - and 
becauſe he had 'not:dbne-it, the Leſſor brought an Action of. Covenant, 
_ andthe Defendant pleaded, That within the laſt three years, the Leſ- 

for forcibly held him out, &c. ſo as he could not buildit; and by the 
Opinion of all the Juſtices; he' ought to: plead, That the-Leſſor with 
force held him ont, otherwiſe it would be no Plea. Cook, As amicus 
curie, vouched 35. H. 6. Tit. Barr. If one be bounden to: enfeoffe me: 
of ſuch land before ichae/mas, there che Obliger in Debt brought 
upon the Bond, pleaded, That the'Obligee(before the-day)had.entred 
with force into the land, ſo as he could not enfeoffe him ; and there it 
was holden, That he ought to prove that he was holden: out by force, 
Gandy, In the-principall Caſe he ought to have ſhewed, , That he would 
not ſuffer him'to build : And the other Juſtices ſeemed tobe of the ſame 
Opinion; but yet they ſaid, Thatthey would adviſe upon the Caſe. 
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Mich. 28, 29. Blix, inthe Kings Bench. 
je \85.: > | 


CP took Exception'to a Declaration in an Ejeftione firme, becauſe 
itwas 4 Poſſ:ſſtone (ua ejecit ; where it ought to be, accordingito 
the ſuppoſal of the Writ, 20d 4 firma ſea ejecit. Alſo it was of three clo- 
ſes, naming them-with a Yagelicer, containing, by eſtimation, 30. Acres ; ' 
and that, he ſaid, did contain no certainty ; where he ought to bave 
alledged in Fat, that they did .contain ſo many Acres. But it 
was holden by all the Juſtices, That although he doth not put 
in the Declaration the certainty of the : Acres ; if he give a cer- 
tainname to them, as Green-Cloſe, &c. that it is good. And as to 
the other E—_ Viz. -Ejecit a Poſſeſſione | inde ], that the word 
[5dr] had relationtotheFarme; and thall be as much as if he had 
faid, 4 Poſſeſſione firme ; and the Declaration was :ruled to be good, 
notwithſtanding the Exceptions. - . 14 potent 


Mich. 28,29. Eliz, in the Kings Bench. 
LODI _ | 


Man was indicted upon the Statute of 5. El/;zab. of Perjury, in 
A a'Court Leet ; and - the Indiftment was, That hee at” the 
Court Leet of the Earle. of'[Bathe, Super Sacramentum. {num voram 
Seneſcallo, &c. And Exceptton was taken, becauſe it faid;' At the 
Leet of the Earle or Bathe, Whereas every Leet is: the King's 
Court,  atthough 'that another harh the profit and, commodity of 
it: And it was faid;, That the Steward of a Leet was. an .Offi- 
cer -of- Record ; ' And alforhis Oath was, if he had made ;any:Re- 
ſcous or, 'not, with which he was charged. Drew, It is :hot with- 
in the 'Statute of 5. Z/;z. for then it ought :to* be before a Jury 
in giving: of Evidence, or -upon ſome Articles : 'But the Court was 
clear of Opinion againſt him. 2 Of $4572 


XMich. 


Mich. 28,29. Eliz, m the Kings Bench. 
8&s Thedaleof KEN T's (af. 


HE Caſe was this, Three ſeverafl perſons did occupie three ſeve- 
' rall houſes in Brack/ey; to which another man had right ;. and he 
who had right, went ro one of the houſes, and entred, and after- 
wards went away, leaving him who occupied the ſaid houſe upon the 
_ land; and then he entred into another of the houſes, and then went 
* from that, leaving him who occupied the ſame before, upon the land ; 
and then he entred into the third houſe, and there ſealed a Leaſe for 
'ears unto another man of that houſe, and naming the two other 
houſes ; and the Leſſee brought an Ejefone firme for the two houſes 
in which the Leaſe was not delivered, and the Opinigg- of the Court 
was againſt him, that'he was barred in the Action ;"Tor the entrie or 
continuance of him who occupied the ſame before, did defeat the en- 
trie ofthe Plaintiffe or Leſſor ; and the Plaintiffe was forced tg be 
Non-ſuit. | 


—_ 


| Mich. 28,29. Eliz. in the Kings Bench. 
88 SMITH and SMITH's Cale. 


, NE _ J. S. didaſſume and promiſe, [That whereas 7:N. was indeh- 
ted to ?. D, in Forty Pounds by Bond, That if 7. D. »e implaci- 

raret the ſaid 7. N. that if the money be not paid ſuch a day, thar 7.s - 
would pay it to ?.D. The money was not paid : and after the day,. D. 
brought an Action upon the Caſe, upon: the promiſe, -and* Cn 
Sued ipſe non implecitavit, &c. | Kingſmill, He cannot have his ARi- 
on upon the Caſe till F. N. be dead, for during his life there is a time 

in which he might implead him. As ifT promiſe unto another, That 

if he will be Nonſuit in his Action, wltich he hath againſt a third per- - 
ſon, that ifhe doth not pay the money before ſnch a day, that then he 
will pay the money there; if the = of payment. be before the tine 
that he can be Non-ſuit, as before the Terme beginneth, yet he can- 
not preſently have his Action before that he is Non-ſuit. And there- 
fore in the principall Caſe he ought to ſhew; Thar he hath diſcharged 
the other of the Bond, and then the Action lieth, for then he cannot 
implead him ; bur as this Caſe is pleaded, though he hath not yet im- 


pleadeg 


Bilford and Doddingtow's Caſe. © 71 


. pleaded him, yet i» poſterum he may implead him. ' Clexch Juſtice, - 
That is implied, that he will never implead him, and then he ought to 
ſhew the Bond diſcharged. Sygir, Thar is not ſo : for if hereafter he 
ſue him againſt his promiſe, then the other to whom the promiſe was 
made ſhall have his Acton upon the Caſe, and ſhall recover to the va- 
lue of the ſum in the Bond. | 


—— 


Mch.28,29. Eliz, in the King's Bench. 
89g Bitroky and DoppmeroN's Caſe. 


- Writ of Error was brought by Richard Bilford againſt Ry- 
 bert Doddington, to reverſe a common recovery in. the City 
of Worceſter, upon a. Writ of Right Patent : And for Error it was 
aſligned, 1.- That no Warrant of Atrurney was entred, but that ſuch 
a one poſwrt loco (wo W, H. and did not write the name at length; but 
in the Plea Roll it was at length. The ſecond Error was, That the 
Writ was, De tribus meſſuagits ſive tenementts, and that doth containe 
no certainty, for [| ve] isa word uncertaine. The third Error : It 
was in the time Philipp: & Marie,and petit proceſſum Domini Regis & 
Regine; and it was eornndum Regs, and that was in the default of 
Voucher, that the Recovery was had ; but if it were in the Recovery, 
in which he did appear and plead, it was otherwiſe. The Counſell of 
the other ſide, as to the firſt,ſaid, That all che Records of the City are 
of the ſame form,viz. That ſuch a one Po/xnit loco ſuo WH. &c. _ if it 
were not.good, they ſhould be all overthrown and avoided; and if it- 
ſhould be otherwiſe, it ſhould be contrary to the ancient cuſtome of the 
City. Asto the ſecond, 2od petit proceſſum eorundum Regrs,, the 
ſame isthe miſrecitall ofthe Clark; for the Writ upon which it is 
rounded is well ; and as to the Proceſs, the party did appear grarze. 
Xx to the word [ve] the ſame is good, for renxementam 1s but Sur- 
pluſage; Asinan Action of Waſte, if the party do expreſſe ſome 
things which are not waſte, *and ſome things which are ; thoſe which are 
not waſte,are but Surpluſage. Alſo he ſaid, That the Writ of Error by 
which the Record is removed,is inſufficient; for the Writ is, Thar there is 
Error manefeſt#s. and doth not ſay [_»t dicitar, ] and therefore it is not 
good, for* otherwiſe the King ſhould forezudge us; And alſo 
in the Writ , it doth not ſay Errorem fiquis fnerit ; and it ought 
not preciſely to ſay, That there is Error. Alſo the Writ of Er- 
ror is to certtfie a Record de rribus meſſuagits & tenementis; and 
the Record is, De tribus meſſuagiis five tenements; and therefore 
the Record is not well removed ;- for it is not ſuch Record. As 
L I2.A(ſ. 


74 * Taylor againſt Rebera. © | 


12. Aſſ. 2. in Attainr, Exception was tafen, that the Writ of Attaint 
did not agree with the firſt originall ; but becauſe it did agree with the 
Record, it was good, although it did nt agree with the firſt Origi- 
nall; for the firſt Originall was of the Manor of e-4»fts, and the Ar- 
taint was of Anti, and ſo was the whole Record. Bur if che Attaint 
had ,diſagreed with the Record; it had been Error. Alfo the Writ 
was good, although tenementis were out of the Writ, for it is but 
ſurpluſage. And alſo Tenementam is not a thing demandable ; as 17. 
H. 7.25. it is ſaid, That Tenementam 15 not a name'to demand a 
Meſſuage by : bur in Treſpaſs, of Nuſance to it, there Texementum is 
ſufficient. Sxir Juſtice, -The Record is now before us, and there- 
fore the Writ of-Error is not materiall : For if my Lord eLngerſon 
bring before us a Record, although no Writ of Error be awarded, 
yet wee may proteed to examine Whether there be Error in it-or 
not. Alſo; hee ſaid , that the Warfanr of Atturney was not good, 
alchough it was uſuall, for that they onght to follow the courſe of 
the common Law. Clenche Juſtice , ere ought to 'be Writ of 
Error before that any Judgement upon the Errors can be given 
for to. reverſe the firſt Record. The reaſon wherefore the cer- 
tain name of the Atturney ought to be put, is, becauſe if one'ap- 


.peare as my Atturney without my Authority, I may have my -A- 


% 


Rion of the Caſe againſt him, which I cannot have againſt-97, H, Ir 
was adjourned. 


Mich. 28,29. Eliz, in the Kings Bench. 
go TavrLoR againſt REBERA. 


{5 aa brought an Action of Debt upon a-Bond of 800 !, againſt Re- 
bera ; which Bond was endorſed with this Condition, Thar if the 
Plaintiff did bring ſuch a Ship to ſuch a place in Greece, and atthe ſame 
place ſhould ftay for the ſpace of forty dayes, or fo long of the forty 
dayes as ſhould pleaſe the Defendant, ſo as he might freight the Ship ; 
the Defendant ſhould freight the "_ within forty dayes, and ſhould 
beſogie to ſuch a Portin England : And becauſe he had not freighred 
the ſhip, and the ſhip was there by the ſpace of forty _— he brought 


his Action upon the Bond : The Defendant pleaded, that within thoſe 


forty dayes, viz. by the ſpace of four and twenty dayes, the ſaid ſhip 
was laden with Hoops, ſo as the Defendant could not freight it : And 
the Plaintiff did demurr in Law upon the plea. Clark for the plain- 
tifle : The Defendant hath not anſwered to all the time, but to part 
onely; and he had-ufficient time, although the ſhip were laden with 

Hoops 


©, Taylor againit Rgbera, , os * 


Hoops for the ſpace of fqur and twenty dayes: as 35. H. 6. Barr. 162 
The Maſter of S. Karherixcs leafed three houſes by one Indenture,upon 
condition that the Leſſee ſhould not ſuffer nor harbour any lewd wo- 
man within the ſame thouſes, if he were warned thereof by the Mafter 
or his ſervant for the time, &c. And if he did not put her out within 
ſix weeks after ſuch-warning, that then it ſhould be lawfull for the Ma- 
ſer and his Succeſlors to.enter. And it was ſhewed, That the Leſlee 
did ſuffer a lewd woman there to continue :: .,wherefoxe ſuch a one, ſer- 
vant of the Maſter,gave him warning,&e. andthe Leſſee did not put her 
out of the. houſe, and that therefore the Maſter did enter : which 
matter, &c. The Leſſee ſaid, that after the faid warning given, that 
the Maſter commanded her to enter, and to dwell there for ſix weeks 
after, 'without that, that ſhe coninued there. by the Defendant. And 
it was ruled bythe whole Court, that the Replication was not good, 
becauſe the Indenture is, That. he ſhould not ſuffer any lewd. woman, 
&c. AsifI be bound to enfeoff you of an Acre of Land by ſuch a time, 
within which time you diſſeiſe me, the ſame is no plea, for that. the 
Feoffor hath not colour to enter ; therefore -I may enter- upon him, 
and make the Feoffment. So in that caſe, the Maſter had no. colour 


ro put her into poſſeſſion, therefore it was no plea, without _— 


the ſpeciall matter : Wherefore he ſaid, That he did put her ont, an 
that the Maſter with force, &c.. againſt the will of the Leſſee, did pur 
herin; and there made her to ſtay with force and violence, againſt the 
will of the Leſſee, for the ſix weeks &c. and that was holden to be a 
good plea. So in the principall caſe, he doth nor ſhew, that he was 
kept out with force, but that he might. cait out the Hoops ; and there- 
fore the plea is not good.-. So 3. H. 4.8. Br. Condition 35. There was 
a Covenant betwixt the Leſſor and Leſſee, That the leſſor during the 
leaſe might be four dayes in a yeer in the houſe withour being put our, 
upon pain of one hundred pounds : and the Leffor.came to enter, and 
the Leſſee ſhut the doors and»the windows ; Tt was held, that was no 
breach of the Covenant, without ſaying, that the lefſee put him our. 
Atkins contrary : The ſhip was to remain thereto be freighted, for ſo 
leaſe the Defendant of the forty dayes for to 


many dayes as it ſhould P 
freight her : therefore the firſt a& is to ariſe on the plaintiffs ſide; and 
the ſame ought to be ſhewed ſpecially to have been done. As 14, H.8. 


18. Br. Condition 42. Debt upon a Bond, upon Condition That if the 
Defendant refigne the Benefice of D. unto the Plaintiff upona Penſion, 
as they may agree by a certain day , That-then, &c. The Defendant 

to refigne to him-the Benefice, and yet 


ſaid, that he was always —_ 
|d afſure him the Penfion. It was no Re- 


is, incaſe the Plaintiff wou ; 
plication for the Plaintiff, That he offered him a Penſion, unleſſe he 


ſhew, that he offered him a Deed thereof. So 33. H.6. A condition 


41 


mm - 


= That if I may enjoy ſuch goods, I = Siveto you ſuch a ſh 


us 


»—{ 


of money ; I ought firſt to-enjoy the goods, before that I ſhall pay 
any money. Alſo. in the principall Caſe, - it is not ſhewed, That the 
ſhip was ready there by the ſpace of forty daies; and it is a generall 
ruſe in Conditions, That if the Plainriffe himſelfe be the cauſe of Diſ- 
abtement, ſo as the Condition cannot be performed, that he ſhall not 
take advantage ofa Condition; as in the Caſe of 9g. H. 7. Where 
one is bounden to enfeoffe ſuch a woman before ſuch a day, and the 
Obligee before the day doth marry the woman : 35. H. 6. and 7. 
H, 4. If I be bounden to pay a penſion to one, untill he be promoted 
to a Benefice, -and he diſables himſelfe to take the Benefice, I ſhall 
no longer pay the penſion. Beſides, he ſaid, That in the principall 
Caſe, the matter could not be tryed here;for the Jury cannot take notice 
ofa-thing done #ltra mare :- But 11. H.7.16, a difference is taken : If the 
thing be all to be done beyond the ſea, then it cannot be tried here ; 
but if part be to be done here, and part beyond ſea ; ſo as it is mixed, 
it may be tried here; As a Bond with condition, That if the Oblig6r 
bring the Merchandizes of the Obligee from Norway beyond the ſea, 
to Lynn here, that then, &c. So contrary, If to carry goods delivered 
here;to Bsrdeanx,&c. It was adjourned, | - 7; 


Mich. 28, 29. Blix: in the Kings Bench. 
GI. SHOTBOLTS Caſe. 


| A Man brought an Action upon the Caſe againſt another, becauſe 
; he cauſed him'to be indicted, and arraigned,8&c. to his damage, 
&c. And it was for a robbery; and the Plaintiffe did not ſhew in his 
Declaration, that he was /egirsmo modo acquietatm ; The Defendant 
way of Barre ſaid, That he was acquitted mode' & forma, as the 
Plaintiffe had faid ; and in truth, he doth not ſay that he was acquit- 
ted. Cook ,, If the Declaration be inſufficient, and wanteth ſubſtance, 
then there is no cauſe of Action. C/:»ch Juſtice, A man ſhall not 
have' an Action without cauſe; and if he were convicted, then there 
isno cauſe ofaAction : and he hath not ſhewed whether he was convi- 
Red or acquitted. And he faid, that there was no difference betwixt 
an Action on the Caſe, and a Conſfpiracie, in ſuch caſe, but onely 
this, That a Conſpiracy ought to be by two at the leaſt; and an A- 
&ion upon the Caſe may he againſt one; and he ſaid, that in both, 
he ought to ſhew, that he was /egitimo wodo acquietarms. See 11: H.7. 
25: An Action of Conſpiracy founded upon the Statute of 8. H 6. 
Cap.10. whereit is grounded upon a Writ of Treſpaſſe brought a- 
gainſt one onely ; But fuch a Conſpiracy which is grounded upon. An 
| | In-- 
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'Indi&tment of Felony, muſt be againſt two at the leaſt ; for the ſame 
is an Action founded upon the Common Law. 


J———— 


Mich. 28,29. Eliz, In the Kings Bench. 


92. BONEFANT againſt Sir Ric. GREINFIELD. 


| | wr brought an Action of Treſpaſſe againſt Sir Richard Grein- 
- field: The Caſe was this: A man made his Will, and made A. 
E. TI. 0. his Executors, and deviſed his T.ands to A. . 1. and 0. by 
their ſpeciall names, and to their heirs, and further willed that his 
Deviſees ſhould fell the Land to 7.D. if he would'pive for the ſame be- 
fore ſuch'a day an hundred pound ; and if not, that then they ſhould 
ſell to any other to the performance of his Will, /c:/. the payment of his 
debts; 1. D. would not give the hundred pound. One of the Devi- 
ſees refuſed to entermeddle, and the other three ſold the Land; and 
if the Sale were good, or not, was the queſtion. Cooke, The Sale is. 
not good. 1. Letus fee what the Common Law is, At the Common 
Law it is a plain caſe, that the Sale is not good, becauſe it is a ſpeci- 
all truſt, and a joynt truſt, and ſhall never ſurvive : for perhaps, the 
Deviſor who is dead, repoſed more confidence in him who refuſed, then 
in the others./ide 2 E /sz. the Caſe of the Lord Bray, who covenanted, 
Thar if hisſon marry with the conſent of four, whom he eſpecially na- 
. med: viz. A.B.C.and D. that then he would ſtand ſeiſed to the uſe of 
his ſon, and his wife, and to the heirs of their two bodies begotten ; 
One of the four was attaſared and executed ; The other - did conſent 
that he ſhould marry ſuch a one ; he married her, yet no eſtate paſſed, 
becauſe the fourth did not conſent, and it was a joynt truſt. 38. H.8, 
Br. Deviſes 31. A man willeth that his Lands deviſeable ſhall be fold 
by his Executors, and makes four-Executors : all of them ought to ſell ; 
for the truſt which is put upon them, is a joynt Truſt. But Brook 
conceiverh, that if one of them dieth, that the others may ſell the 
Lands. The Caſe betwixt Yincexr and Lee, w#s this; A man deviſed, 
That if ſuch a one dierh without iſſue of his body, that then his Sons 
in law ſhould ſel} ſuch Lands: and there were five ſons in-law when 
the Teſtatour died ; and when the other man died without iſſue, there 
were but three ſons in law, and they ſold the Lands, and it was holden 
that the Sale was good ; becauſe the Land was not preſently to be ſold. 
Alſo he ſaid, that in the principall Caſe here, they have an Intereit in 
the Lands, and each of them hath a part; therefore the one cannot 
ſell without the other. But if the deviſe were, that four ſhould ſell, 


they have not an Intereſt, but onely an Authoriry.. As to the Statute 
p Of 


of 21. H8. Cap.4. he ſaid, that that left our Caſe to the Common 
Law : For that Statute, as it appeareth by the preamble, ſpeaks onely 
of ſuch Deviſes by which the Land is deviſed to be ſold by the Exe- 
cutors,' and not deviſed to the Executors to ſell. And goes further, 
and faith, Any ſuch Teſtament, &c. of any ſuch perſon, &c. therefore 
it is meant of ſuch a deviſe made unto the Executors;, and then no 
Intereſt paſſeth, but onely an Authority, or a bare Truſt : But in our 
Caſe,they have an Interett, for hewho retufed, had a fourth part; Then 
when the other ſell the whole, the ſame is a difſeiſin to him of his 
part. If a Feoffment be made to four, upon condition that they make a 
Feoffment over ; and two of them make the Feoffment, it is not good. 
Alſo the words of the Will prove, that they have an Intereſt; for it 
is, that his Deviſees ſhall ſell,&c. Laitow contrary, And he ſaid, That 
although the Deviſe be to them by their proper names, and not by the 
name Executors ; yet the intent appeareth that they were to ſell as 
Executors, becauſe it was to the performance of his laſt Will ; and that : 
may be perforined as well by the three, although that the other doth 
vefuſe ; and the Sale of the Land doth referre tothe performance of - 
his Will, in which there are divers Debts and Legacies appointed 
ro be paid. 2.H.4. and 3.H.6. A man deviſed his Lands to be ſold!for 
the payment of his debts, and dottrnot name who ſhall ſell the ſame, 
the Lands ſhall be ſold by his Executors. 39. Af. A Deviſe is of 
Lands unto Executors, to fell for the performance of his Will, the pro- 
fits of the Lands before the Sale ſhall be aſſets in the Executors hands. 
15. H. 7.12. is, That if a mandeviſe, that his Lands ſhall be ſold, they 
ſhall be ſold by his Executors. Allo if I deviſe that my Executors ſhall 
fell my Lands, and theyſell, it is an Adminiſtration, and afterwards 
they cannot plead, that they never were Ex@utors, nor never admini- 
ſtred as Executors; And although there are divers Authorities to be 
executed, yet it is but one Trult. 39. Af. 17. is our very Caſe. A 
man ſeiſed of Lands deviſeable, deviſed them to his Executors to ſell, 
and died, having two Executors, and one of them died, and the other 
entred and fold the Land; and the Sale was good. 4g.E;3. 15. Iſabel 
Goodcheapes Caſe ; Where a man deviſed, that after an Eſtate in taile 
determined, that his Executors ſhould ſell the Lands, and made three 
Executors, and one died, and another refuſed, the third after the taile 
determined, ſold the Land ; and the Sale was holden good, and thar it 
ſhould not eſcheate to the Lord, for the Land was bound with a De- 
viſe, as with a Condition ; as to the Statute of 21.H.8. Cap.4. the pre- 
- amble of the Statute is,as it hath been recited: and although for exma- 
ple, the Lands in uſe are only put,yet the Statute is not tied only to that; 
As 1n the Statute of Colluſion of Malbridge ; Examples -are put only 
of Feoffments and Leaſes for years, 'yet there is no doubt but that a 
Leaſs for life,or a gift in taile to defraud the Lord, is within the Statute. 

| So 


of | Bonefant againſt Sir Richard Greinfeeld. 729 | 


So the Statute of Domis Conditionalibus puts onely three manner of 
eſtate tailes. But Zir/eton ſaith, That there are many other eſtate 
tailes, which are not recited in the Statute : So here, our Caſe is 
within the Miſchiefe of the Statute of 21. H.8. Cap.4. although it be 
not within the Example. So the Statute of Weſt. 1. is, That if the 
. Gardien or Leſſee for years, maketh a Feoffment in Fee, Tam Feof- 
tor quam feofatus habeantur pro diſſeiſoribus : yet 22. Aſſ. is, That 
if Tenant by Elegit make a Feoffmenr, it is within the Statute. Alſo 
it may be a doubr, Whether Land deviſable onely by cuſtome bee 
intended in the Statute'of 21. H. 8. Cap.q4. And whether Land devi- 
ſable by the Statute wf 32. A.8. be within it or not, viz. If a Statute 
of a puſne time ſhall be taken by Equity within a more Ancient 
Statute: and I conceive it may; as T2. H.7. the StatuE of 4. H.7. 
which fayes that the heire of Ceftay que w/e ſhall be in Ward, ſhall _ 
extenU'to the Statute of Prerogativa Regs; for if he be in Ward to the 
King, he ſhall have Prerogativein the Lands, to have other Lands by 
reaſon thereof. Gandy Juſtice did rely very much upon the word [ De- 
viſees, ] viz.. that they have an Intereſt, and that the Sale was not 
good. Suit Juſtice, They are both Executors and Deviſees of the 
Lands; Deviſeesof the Lands, and Executors to performe the Will. 
Cook , he who refuſed to ſell, cannot waive the Freehold, which is in 
him by a refuſa#l in pars, as 7. H.2.and 7. E.4. but ought to waive 
it ina Court of Record ; therefore he hath an Intereſt remaining in 
him. Clenche Juſtice; What if he had deviſed the Lands to four, 
and made one of them his. Executors, and willed that he ſhould ſell ; 
could not he ſell > All the Court agreed that he might. Cook, When 
a man deviſeth that his Executors ſhall fell, the Fee deſcends to the 
heir ; yet they may ſell that which is in another : but the fame is nor 
like to our Caſe. It was adjourned. 


Mich: 28,29. Eliz, in the King's Bench. 


th. 


A Tere was given upon 'a Bond for four thouſand pound ; 
| And the Scire facies was ſued for three thouſand pound, and he ' 
did not acknowledge ſatisfaction of the other thouſand pound. Hangh- 
4ou moved, .That the Scire facias ſhould abate. As if a' man brings 
Debt upon a Bond of twenty pound, and ſhews a Bond for forty pound, 
and doth not acknowledge ſatisfation for 20!, it is not good : The 
Juſtices would adviſe of it. And at another a it was moved againe, 
Whether the Scire facias was good ; becauſe it doth recite 20a 
_*cum Anper ſuch a one,recnperaſſer four thouſand pound, and doth not ſhew 
| in 
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 inwhat Aion, or at what day the Judgment was given,or.the Reeovery 
bad. Pigger,That is not material, for ſuch is the Form in aneCudira quere- 
1a,or Rediſfeifin. - As to the other, That he doth not acknowledgeſatisfa- 
Aion, asin the Caſe before exnngy Haughton, which Caſe is in 1. H. 5. 
Thar is not like to -an Execution, for an Execution is joint, or ſeverall, at - 
the will of him who ſues it forth ; as in 19+ R. 2. Execation 163. hee 
may have part of his Execution againſt one in his life time, andif he 
dieth, other part againſt .his Heir or Executor. . Note,” the Execution 
was of the whole, .. but becauſe the Defendant had- not ſo much, he 
had but partagainſt him who had no more ; and therefore of the reſfi- 
due he had Execution againſt the Heir. - Gawdy Juſtice, - I conceive that 
he cannot have an Execution, unleſle he acknow SatisfaRion. There 
is no difference, as to that betwixt the Aion of . Debe upon a Bond and 
a Scire facias,; 'and the intendment, viz. that it ſhall be intended thac be 
| was paid, becauſe he ſued but for Three thouſand Pound, will not belp 
him, | Piggor, as to that, vouched 'a Caſe out of 4& 5. ary, .in Dyer, 
which I cannot find. .. Sxir Juſticefaid, - That if the Defendant-in the 
Stire facias ſay nothing by ſuch a day, 'that Judgement ſhould be entred 


? 


for the Plaintiffe. Qnod execntio fiet, 


4 
—_ 


Mich.28 129. Eliz; in the Kings Bench. : 


j orgy was given againſt an-Infant by default in a reall Ation-of 
Land : And a Writ of Error was thereupon brought; andit was ar- 
gued, That itis not error ; for in many caſes an Infant ſhall be bougjd by 
a Judicious aQ; as 3. E.3. Infant 14- Where an Infantand a Feme Co- 
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vert bring a Formedon ; and the woman was ſummoned and ſevered: And © 


was pleaded, That where the Writ doth ſuppoſe the woman was Sole, 
ſhe was Covert ; and Judgment was demanded of the Writ,”and that the - / 
Infant could not gainſay it, -but confeſſed*ir;; rhis Confeffion of the 
Plea which abated his Writ, was taken. And 3. H. 6:10. Br. Saver De. 


fault 51. An Tofant ſhall not ſave his default, for he ſhall not wage his 


Law ; See there,that the Default ſhall not be raken againſt him;theref 
that book ſeems rather againſtit,then for it.- Yide 6. H.8. Br. Saver;D, 


Fawlt 50. That Error lieth upon a Recovery by default againſt an Infant : 
other wife; if it be. upon an Action tried; ſois 2 Mar. Br. 7udgment 14h 
Ie was ſaid, That a generall AR of Parliament ſhall bind an Infant, if he 
benot excepted. . The Juſtices did ſeem to incline, That if Judgement be 
given by default, that it ſhall bind an Infant ; but there was no rule gi- 
ven ih the Caſe. of 1a a 7 ab 


” Mich. 


"OE 
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- WE. 
Ac Clark of the King's Bench,ſued an Officer ofthe Common Pleas 
-and-he of the Common Pleas claimed dis Priviledge, .and. could - 
not haveit:granted to him ; for it is a' generall rule; That where each 
of the perſons is a perſon able to have Priviledge; he who firſt claimes 
ir, viz. the Plaintiffe, ſhall have it, and not the Defendant; As.if an 
Atturney ofthe Common Pleas ſueth .one of the. Clarks of the 
-Bench; yet he of the Kings Bench ſhall not have Priviledge, —_ 
the Kings Bench be MS, Court,” becauſe the other is Plainti 


and i claimeth it, 


Py 
———— — 
— 


* -— "Mich; , 29. Blix. in Ty 5 | 4. 


96. 
M Aion upon the Caſe upon a Promiſe was nag but the 
; \ Caſe was ſo lon __ I could not take-it': But in that Caſe, 
Taufield,wrho argued for the Defendant, ſaid, That it is not lawfull for 
any manto meddle inthe cauſe of another ,xf he have notan-Intereſt in. 
he rhing, for otherwiſe it will be Mainrenance. , But if a Cuſtome be 
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1on betwixt'the Lord of the Manor: and LEGIT all the - ' 


other Capy-holders of the Manor may expend their money.in- mainte+ 
.-. nanceofthe other and the-Cuſtome ; oaks, ang": expend rhe 
wes of the ſervant-in maintenance ofthe ſervanc-: Sohein theRe-» 
ed anpargneds bin bd bath: the: particular: Eftate... ' Maint 
© nanceisan odioths: in the Law, for it doth encreaſe troubles: and 
Suites. - He argued alſo, How that Bonds, Obligations, and Special- 
ties, might be aſlig ned over., ' how; not. 34: H.:6.30.-Br. fight 
neal 5 UF. be indebted to -me,. and I be indebted ror 7: D. _ 
to-7. D. with the aſſent 0fF. .&-; not, | 
ty -And there alſo another difference.is taken, That Dogs 
ich are to be recovered for Treſpaſs, Battery, \&c. cannot be aſlign-- 
" edover, becauſe they are as yet uncertain; and. perha the __ : 
may bea man of great power, _ mig i proce +: a Jury to give-hi 
he - 7p - If a Bond e of - Covenants 
| nture of Doſe onthe Leaſe; he may _ 
| Genthe Bond alſo, becauſe they are _ and he hath- 
: locereſt | in the Leaſe, and nes he od os the Bond; Bur if the | 
| Cove- 


5 


_ amdinceath;he did detiverthe Lands incextemt; -and:ther 
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- Covents be firſt brokengand pon ards /he. align over the Leaſe; jf 
the Aſlignee ſue the Bond? it-is'dire&ly Maintenance: 'but if he aſlign 
_ overthe Leaſe, apdafrerwards the © Ht 4&e broken, if he fue 
there it is no Maintenance : Bur if he aſlign over the : Bond, and reſerve 
the Leaſe in his own hands,and then. the Covenants are broken, and the 
other ſue the Bond for the "performance 'of Covenants, .it is Mainte- 
nance 7 Amd to all that Cuok agretd::! [The ſecond Point p AniBleght is 
_ awarded to the Sheriffe, and he extends the Lands; and doth :ngx re- 
tarae ©; Whether it-be.s lawfull Execution to theyjarty or got? is the 
queſtion. Icis:a good Execution, unlefle the | gave 
_ eonditionall; for Sr bea- returne.of « 
ws muſt be reraraed, otherwiſe the | 
a [Capital fati facitndwas, Ira ques babte vary - "But ::an;; 
gir is not conditionall: Yet Kemp the Coane Cab: Tharagthr end 
of the. E /egit is, Er deeo quod inde fecerts nobis in ditta cancellaria \tals _ 
ae rar nb #8#nc —_— fe b Sigilo fil & aperte conſt are facias, ere. 
| Andſois e of che Wade = $- 266.  Tayfield. That - 
-is true, but 1 oy. ner rf1a Roe con ibionall : but that is the 
Entry of the Court and the Sheriffe, aid not the Entry of the Party ' 
and the Sheriff. 11. H. 4.59. by de ford, who was a man of great 
- and lived. ro th. Pw woe eg ofa $tariite 
LIONS of i; vchen Date wer the not! 
| jniſne hath Execution, --a akenriniy the Recogni 


_ the Recogniſor ſhall have an Audita querdarin that 'Caie,; and 
farmife in Fat, how that execution was deine+by: the firſt WWirir: 
- yet there is no:Recordthat' execution wasdons tie 3: 
1DLE3...Briefe 370: A: Wie iffued- ro: have 2Exccurion' Ui ery 
Lowns, and/an Extent was; made; 'and- delivered of Jands: ja>forey 
Tos/as;and theRerurn nude mention butof Execution eight Towns: 
and therefore the Party” woujd have had a new. Writ; > wthe- oder 
Party: vas.received. 00.averre againitrhe Record of zhe':Re 
the Bxtent\ was-2h: fbety Downs. 'x2: E. $> Srive athas *1 
, Elgit the Sherifſercturhabexreuds foes, and. Lid: wor 


nat haves mew Exerutron!: 20.-£1is.! benwitt>ColfF1f amd | - 
; Ca hadan extentgpentheLandsof Huftingy, and the Sheritfe cbe- 
| trig ro: a/tiny» did wigeſeſinnr: fit Pofſeſlien. wo {v/pr, but 
gavehim Poſſceffion.in: inchonmico? allthe others.” Hf mr 
Card MaceSFat exeſh andbeing upornÞleftion of new She- -- 
| riffs, -C/fill wras not:over ha ro pur him out, for he was i-hope 36 = 
havea more AER ars -. and the firſt W rit wes not remarRed, 


and 


/ 


_ ATT A - Shea N ſue ork tobart Racers 
tion-TheDefendant faid, That he had befor; forty the likeWeit,and - 
had Execution. And Cu/ftt:ſaid, Fhat che fiſt Wrix was nov returned ; | 
and yet. the Op! iotb of che whole Conrowad, That it was a good Bx» 
ecution, and io it was ruled; burthe Cafe wasoverthrown' atterwards - 
upon atiother Boine. So the Earle of Lticeſtey had s Statute extended 
hed acts mor i AY F av: fietds Mother 3 -and it was \not returned ; 
and yet when he-would have facd. forth another Fxecution, he could not 
have it allowed him by. the ryte/ of che:Courc; becauſe the tir Bxeca- = 
LOR WAS'4 Execution; alchough ir wer#nds- rebucked.: 109-1. 
It was the Cale of the Counteſſe of Derby; who' marriedthe- Barls of 
Kent : it an Habere facies feifinam in et Bees Dower, -Exzecution was 
ſerved, :but not returned, and therefore ſhe prayed 2" new-Writ, -dut 
could.net'obcainir, beranſe the firſt-was welt execured, + it was 
not xÞratned. +. So alſo was the Lord Morleyes Caſe in the Kings 
in28; £54. the Writwas nor returned; and yer che Execution 
EE RE Cr EN BER 5 Bang 
| ou e Wriewaghoty Cook E 
; to be returned, and ivisvoid if ic benot. —. TE, Caſe 
before cited of 19. E. 3. which began 9. E. 3. 450. And all the:other 
Caſes put out of the old Books, They are upon. extents. of Statutes ; 
and thereis a great difference betwixt an E/egje and Extents upon Sta- 
tutes;\ as 15. H.7.14. Itwas agteed,”'That-where a man recovers 
Debt or Damages, or hath a Recogniſance forfeit unto him, his Exe- 
\_ curors not have Execution, without a Scire facies firſt ſued.; con- 
ns rrary uo pon &Statiite Steeple of Merclrartt ; andthe like if the Defendanc 
-dieth, the Plaintiffe ſhall not have an Execution by per Jaciag: = 
| his Executors; bur he muſt firſt have u.Seir>faviee 1” 
change, :avif'the Record-cometh into the-Kings Bonch or ——_ ia. 
Jutgeragiay be affirmed; the! who recovered , ſhall noe have -» 
er; far6s againit the Defendanr; -bor-muſt firſti have a: Sc52e" facins 
Bur. hermilet ieofa Srature; like rhe Cufe of 14, H. 974512 39 Exit 
- carica 59. The Caſe” of 19728;'3 doch nor ſpeak\ of :B/eg##4" but vÞ 
 Statutes-and: Excents © Alſo'rhe 'Ee95 and the Exrent- differ” in- 
che -Entrie: x. for the Tags. hach- a ſpetiall and-preciſe Ectry, as 
Elegit \fubi..executiontm,. | &6. And'a man thall-not have ROC apian 
- akter:amElegir;; as 05/- He 7: is: - Anddbewig a" Fpeciall Ehtry* of - 
' Record, it:oughtco derecurned; for orherwile it dorh' not appear” 
\ that Execution is done; ' and ſo there” "hal bes great miſchiefe 'be- 
__ cauſe infinire. Executions may iffue forth. There is- not 'aby* Book 
_ inthe Taw direftly in. che Point + Bur *T/ Forgot mation Hronp: 
a Caſe: A-Judgement! i3*$ivsn. vpon an Puigenc” the' Coro- 
-. not; yer by 28. A(f-49.:If ere he-i0- Retntns 2 f 
no pan ph ; and < one: Pleaded 'the ſane /in the plains" s . 
M2 | rife 3 (1 U 
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Plaintiffe, and faid, that. it appeared by the Record, . and vouched the 
Record : and becauſe the 'Exigent was not returned, it was not al- 
lowed.. And ſo was the Caſe of Profer and Lambert, 4 & 5. Phils 
and cMHarie adjudged. As to. the Reports which are nor rhwel, 
. vouched by T anficld, eadem facilitate negantur qua affirmantur. Upon 
an Elegit, if there be goods ſufficient, the Sheriff is not to meddle with 
the Lands; and if there be not ſufficient goods, yet hee is not to 
| meddle with the beaſts of the plough. It a man have an Authotitie, 
and he doth then his Authoritie,all is void ; as here the Return of 
the Writ is part of his Authority. As 12.2Aſf.24.Ifa man have a letter 
of Atturney to make Livery and Seifin to two, and he makes it to one, 
' all is void, and he is a diſſeiſor to the Feoffor. So 4.H.7. If he have 
a letter of Atturney to make Livery of three Acres, and he makes onely 
Livery of two Acres, and not of the third Acre,it is void for the whole. 
Alſo the Elegit is, nod extend; facias & liberari, quouſq, the Debt be 
ſatisfied : and therefore if the land be extended onely, and there be 
 nodelivery made of the land , wt renvementum ſunm liberum,. according 
to the Writ, then there is no execution duly done. - And in the prin- 
cipall _, there was no delivery made of the land. It was ad- 
journed. | : | Tg 


Mich. 28, 29. Blix, inthe King's Bench. I 
97  STRANSAM againſt CoLBuRN.. 


Trenſam brought a Writ of Error againſt Colburne, fipon a Judg- 
ment given in a Writ of Partitione faciends; and divers Errors 
were aſſigned. The firſt Error aſſigned was, That the-party doth n6t 
ſhew in bis Writ, nor in his Declaration, upon what ſtatute of Parti- 
tion hee grounds his Action. - And there are-two Statutes ; viz. 
the Statute of 31. .8. chap.1. and the Statute of 32. H.8. chap. 32. 
And yet hee groundeth his Action upon one of the Statutes. As 
3-H. 7.5. Where the.ſervants of the Biſhop of Lizcolz were indicted 
of Murder , co quod ipfs in Feſto Santi Petri” (2. H.-7.) fclonict apud 
D.. murdraverunt &c. and becauſe there-are two Feaſts of Saint Pe- 
rer, Viz. Cathedre, & Advincula , therefore the Indictment was not 
good. 21... 3. One brought a Ceſſavit by ſeverall Precipes, viz. of 
one Acre in D. and of another in S. and of the third in Fila 
predifta : and becauſe it was uncertain'to which, predi&#. ſhall be re- 
ferred, it. was not-good. 5. H.7. By. "Aftion upon the Statute 47. 
An Information was. in the Exchequer- for giving of Liveries ,- and 
the partie did not declare upon. what Statute of Liveries ; and 


> 


Exception 
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Exception was taken to &, and the Exception was not allowed. becau 
that the beſt ſhall be taken for the King ; but if it had been in the Sr 
of a- common perſon, it had not been good. So, if a man bring an A- 
Qion againſt another, for entry into his Land againſt the forme of the 
Statute, it | is not good, becauſe hee doth not ſhew upon what 
Statute hee grounds his Aftion: Whether 8. H. 6. which gives 
treble damages; or 2. H. 2. which gives Impriſonment, and ſin- 
gle damages. The 'ſecond Error which was aſſigned by Weſton, was 
That the Declaration doth ſhew ,2=od texer pro indiviſo ; and doth not 
ſhew what eftare they held pro i»d5viſo. And there is a Statute which 
gives Partition of an eſtate ofan Inheritance, viz. 31. H.8. Cap.1. And 
another which, gives partition for years, or for life; and he ; 4 - not 
ſhew in which of the Statutes it is. Asif one cldime by a Feoffmenr 
of Gnu que uſe, -as 4. H.7. is, he ought to.ſhew; that the Ceſtuy 
que uſe was. of full age at the time of the Feoffment, &c. for it is not 
a good Feoffment, if he be not of full age. So here he ought to ſhew, 


©  thatheis ſeized of ſuch an eſtate, of which by the Statute he may have 


a Writ of Partition. For in many Caſes there ſhall be Joynt-Tenants, 
and yet the one ſhall not have a Writ of Partition againſt the other 
. by apy Statute. As if a Statute Merchant be acknowledged to two; and 
they he for the execution upon' it, I conceive, that the one ſhall not 
have partition againſt the other. So if-two Joynt-Tenants bee of a 
Seignorie, and the Tenant dieth without heir, ſo as the Lands eſcheat 
to them, they are Joynt-Tenants, and yer Partition doth ndt lye 
betwixt them by _—_— : Therefore one may be ſeiſed pro indiviſo, 
and yer the ſame ſhall not entitle him to a Writ of Partition. Shar- 
eleworth contrary. The Statute doth. not give any forme of Writ, but 
the Writ which was at the Common Law before; And therefore it 
is not to be recited, what kind of Writ heis to have. As to the ſe- 
cond point, It is not neceſſary to ſhew the tate, becauſe ir cannot 
be intended, chat he hath knowledge of the eſtate of the Defendant. 
For if. one plead Joynt-tenapcy on 'the*part. of the Plaintiffe , 
hee ſhall not ſhew of whoſe gift: but if the Defendant or-Tenanc. 
plead Joynt-tenancy of his parr, he ought to ſhew of whoſe gift, and 
how. 7.8.6. Plo. Com. Partriages caſe. Ina Caſe upon the' Statute 
of Maintenance, The Plaintiffe may ſay, That he accepted a Leafe, 
and ſhall not be forced to ſhew the beginning or the end of .ir, or for 
| what years itis. In the Caſe of the Indictment before: arid the Caſe 
of ſeverall Precipes of feverall Acres in'ſeverall Towns, that lyeth in 
rhe Plaintiffs Cogniſance. Burt here, how can the Plaintiffe know the 
Defendants eſtate, becauſe he may change it as often as he pleaſeth ; 
and therefore it is uncertain ; for if before he had a Fee, hee might 
paſſe away the ſame unto another, and take back an eſtate for years, 
Alſo*the Flaintiffe hath appeared, and. pleaded to the Declaration ; 
; | | And 
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And therefore he ſhall not have a Writ of Error Gazay Juftice, That 
is not'ſo. Shartleworth ; True, it there be matter of Error apparant. 
Gandy Juſtice; rms go rake notice of your own eſtate 2 Cook. The 
Declaration is not good ; therefore the Writ of Error is maintainable. 
By the Cofnmon Law, No partition heth betwixt Tenants in common, 
as theſe are. And the Statute of 3r. H.8. gives Partition onely of an 
eſtate of Inheritance, and preſcribes alſo that the Writ ſhall be devi- 
fed inthe Chancery : there he conceived the Ancient Writ is not to > 
be nfed. F grant for a generall rule, That if a Statute in a new Cafe 
Sivean old Writ; he ſhalf nor ſay Contra formam Statnrs, becauſe it 
rs notneedfull to recite the Statute, 'or make mention of it. And the 
Statute of 32. H.8, Cap. 32. ſayes, That the Writ ſhalt bee deviſed 
upon his, or their Caſe, or Cafes ; If one bring a Writ upon the Sta- 
tute of 37. F.8. It is not neceſſary to ſhew of what eſtate he is ſei- 
ſed, bur de heretitate prong But upon 32. H.8. he ought to ſhew 
of what eftate, viz. for years, or for life. As it was in the Cafe where 
Sir Anthony Cook , and Temple, and Food were parties ; which Caſe is 
in Bendloes Reports, AMich.7. & 8.Eliz, which: was a great Caſe 
twice ſtood upon, and argued. And the reaſon there is given, That 
every Caſe is not within the Statnte; and if at the common Law: 
and not within the Statnte, the Writ hall not be grounded upon the 
Statute. For in the Caſe before, they might -have Partition ar' the 
_ common Law.as one C6-parcener againft the Alienee of the other Co- 
parcener may have. Alfo he ſaid, That ſeverall Judgements are to he 
given as the Cafe is, upon the feyeralf Statutes : the Judgement 
; upon the firſt Statute of 31. H 8. of Inheritances is, Sit firma parciris 
5n perperunm ; bur upon the. Statute of 32; H 8. "it is not ſo; for Judg- 
ment given upotr that Statute ſhall not bind hinr in the Reverſion - 
for there is a Provi/o in the Statnte in the end: of it, That Partition 
made by force of that” Statute ſhall not be prejudiciall or hurtful to 
any perſons, other then fuch who be parties to the faid Partition; rheir 
Executors, or Aſſignes. But here it is obſerved, That' by intendmene 
he cannot have knowledge of his eſtate.” A»fw. That. is at his perilf: © 
For if he cannot have knowledge of his eſtate, there cannor be any 

Partition upon any. of the Statutes. If he will have benefit of the Sta- 
tute, he ought to ſhew that he is within the Statnte ;' and if he can- 
not ſhew it, then it muſt retnaine' ar The common Law. Bur it hich 
been objected, that we have confefſed the Declatation to bee g00d 

becaufe we have appeared and pleaded. I anſwer, That if the De. 
cliration want / ſubſtance, it thall never bee made good by Plea 
or Confeſfion: But if mt want circumſtance, that perhaps may 
bee made good by pleading, or confeſtion. Tanfeld contrary. _ 
Two 'principall rhings- are alfeadged, for . Errour';, That the 
Declaration is'uncertaine inthe Eftace , and that ir is ugcertaine 


In 


in the Statute. I may know my own Eſtate, but niot the Eſtate of 
my Companion, for tis uncertain, and he may ſecretly change it when 
he pleaſeth. Butthen Cazk ſaid, It muſt-remaine as at the common 
Law. Jtane? Then fareweltStatute; for it may eaſily be defrauded, 
and no uſe of it; for if I cannot Know the Eſtate, I cannot have an A- ' 
Cion upon the Statute ; but our Cale is better, for our Caſe is, that 
recnſat facere partitionem contra formam Statati in hos caſu proviſam : 
and that is according to the Statute; for be the Eſtate an Eltate .of 
Inheritance, Free-hold, or Leaſe for Years, we leave it indifferent 
co be referred to the conſideration of the Law ; and: according as our 
Caſe ſhall fall out.” * Alſo it is but an Incertginty, and you have plead- 
ed ro it, and therefore it is no Error ;. but I grant that if it were mat- 
ter of fubſtance, that /it were Error. Yet Fitz. Nat. Br. 21. d. In a 
Writ of. Entrie Sar diſſc;fen,if the Originall Writ want theſe words;viz. 
Lanam clamet eſſe jus & hereditatew ſwam : If the Tenant do admit of 
the Writ and plead tothe Adtion,and loſeth, be ſhall not aſligne the 
ſame for Errer, becauſe he hath admitted the Writ £0 be good by his: 
Plea. $0 1n Detznue of Charters comcerping Lands, if the Flaintiffe 
in his Count or Declaration doth not declare the certainty: of the - 
Land, &c. . if the Defendant doth admit of the Count or Declara- 
tion, and plead,the Declaration is made good. ' As to the Judgement, 
If the word Iwperpetunn be in tt, either in the one Caſe or in the other, 
it ſhall be conſtrued, to be bur during the Eſtate. In a Writ of Parti- 
tion there are two Judgements ; the firſt, That Fir P ariiteo:; Second- 
ly, Whenthe Partition is made and returned; the Judgement is, That 
fer forma & fhabilis Partitis. Gawdy Juſtice, The Writ is to be devi- 
fed upor his or their Caſe or Caſes, therefore the Party ought to ſhew - 
his Caſe in ſpeciall; and what Eftate he hath. ' And it js no anſwwer,that 
he cannotknow the Eftate of the Defendant: for in a Previge, at the 
| commenTLaw; he opghrto take notice of the Eftate of the Tepant., or 
otherwiſe his Writ ſhall abate for the miſprifion of it ; fer if he bring 
it againſt a Termor it is not good. And if the Statute of 31. H. 8. 
had only been made, and __ the wag of gs FF Tf - — 
_ 'a Writ of Partition upag. the. Statute, he to have ſhewed that he 
had an Fitate of Thee on whonhe brought the Writ. Sic 
Juſtice agreed with Tanfield jn the whole. Gawdy was ſtrongly of the 
other Ge. That he ought-to fhew within the purview of whighStatute 
he was: and ifhe will enable himſelf by. Law to bring the Writ, he muſt 
enable himfetfe ro be within the Law. Antl-be aid, Cr lg Caſe 
was adjudged , as it was accordingly vouched by Cook bebe, 5.1. - > 
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88 Dennie and Turner's Caſe. 


Mich. 28,29. Eliz, in the King's Bench. 
98 IDENNIE and TuxxeR's Caſc. 


N Action was. brought upon the *Statute of 5. E/iz. for Per- 
A jury ; and the Plaintiffe did fdeclare, That where an ARion of 
Debt was brought - Hil. ltimo preterito, 27. Elizabeth whereas in 
truth the Action in which he was perjured was, Hi#. 28. Eliz. And fo 
the recitall did miſſe the Record. Bare/er argued upon the Caſe put 
in Leiceſter and Heydons Caſe, in Plowdens Commentaries, where time, 
place, and number, ought to be obſerved, otherwiſe all is void; alſo 
he ſaid, Thar if the party ſhould. recover here, upon a Perjury, com- 
mitted upon a Record of 27.E1:z. and ſhould alſo recover in another 
Aion upon the Statute of 5. EZ/:z. for a Perjury in an Action begun 
28. £liz, that he ſhould be double charged. Cook, He cannot bee 
double charged, for it is betwixt the ſame Parties, and in the ſame 
Cauſe, and only a Circumſtance is miſtaken. C/ench Juſtice, It is need- 
full to ſhew in what Action the firſt Perjury was committed ; for if hee 
fay in Treſpaſſe, whereas in truth it was in Debt, all is naught. - Gaudy 
Juſtice, If no Action be alledged, he cannot ſue upon the Statute of 
5. Eliz; But the Caſe was upon a ſpeciall Verdi, and the Verdi& 
did find that the Action was brought at another time then any of the 
Parties had alledged : And that Variance was firſt found by VerdiR, 
and no mention made of it before; and therefore Cook ſid it was 
void; for he ſaid, That by the book of 22. Afſ. 17. The Jury cannot 
find any other thing then the Parties have alledged : For there the Jury 
found a dying ſeiſed after Judgement in a Recovery ; whereas a dying 
ſeiſed was alledged, and did nor ſay after a Recovery. | 


Mzch. 28,29. Eliz, in the Kings Bench. 
99 EGLINTON and AuNsELL's Caſe, 


N an Action upon the Caſe for Words ; the words were theſe, Thou 

art.a Coſening Knave, Crowner, : and haſt coſened many of thy 
Kir W their Lands. Cook, It is adjudged, That Coſener will bear 
'; for the words are tqo generall. And the word [_ Cofener]] 


doth not go to the Office in the © x4 Caſe: alſo the word ["Coſe- 
ning] is a word abuſed; 30. H. 


8. Br. eAttion upon the Caſe 104. 
Falſe 


 Eglintonaud eAunſebs Caſe. 39 
Falfe perjured man bears an Action; but falſe man wichout[[PerjuredJ 
will bear no Action, and is nothing elſe but falſe and fraudulent. 
There was a Caſe, asCook ſaid, betwixt Oſborneand Frittell; You did 
robb me, and took away my Evidenees and a Sb pena. » And it was 
ruled, That no Action did lie for-them :- And there it was holden, 
That the word [ And] was a Copalative. - Kirby.*s Caſe, Thou art a 
crafty cofening Knave, and haſt coſened many of thy Kindred: Ad- 
judged not Actionable. Snagg Serjeant contrary, That the Adtion li- 
eth; for he ſaid, That a Crowner is ſworn to do his Office; and if he 
be falſe and deceitfull in his Office, then he is forſworn ; and the word 
[And] here begins a new ſentence, and doth not expound the prece- 
dent words, as the words [ becauſe] or{[_ in that] &c. - Clexch Juſtice 
If the word Coſener had been left our, it had been a cleer Caſe that the 
words would not have born an Action: Andif one do call him coſen- 
ing Crowner, it is cleer, the words are Actionable. Gazdy Juſtice, 
We are to go ſtrongly againſt theſe kind of Actions: If rhe words 
[Cofening) ſhall £0 and extend to the word Crowner, then cleerly 
an Action doth lie, in reſpe& of the Office : And then if And? and 
all the ſubſequent words had been left out, yet the Aion would lie... 
Sxit Taſtice, If there were words ſufficient before the word [And] te 

maintain an Action, the ſubſequent words ſhall not overthrow thoſe 
that went before; But if the words had been, Thou art a Coſening 
Knave,Crowner, in coſening of thy Kindred ; the Action had not been 
maintainable : but the word [And] is not a-word explantory as the 
word [In] is. The better Opinion of the Court was, That the words 


were not Acionable. 
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Mich. 28, 29 Eliz. inghbe Kings Bench. 
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Jorft 9 +=. v0 
Man brought an Ation-upon the Caſe for ſpeaking theſe words 
A. of him, viz. He 'hath aided Pirats, 'contrary to the Lawes of 
. the Realme, and againſt a Proclamation in thar behalfe. © Sag ſaid 
That the words are not Acionable, begggaſe there wants the word 
[ Scienter ] for an honeſt man may unWingly do ſo : And if a 
man chargeth one in an Action upon the Statute of 5. Zl:2aberh, 
and declare that he ſaid, That he was perjured, contrary to the 
forme ofthe Statute; hee alſo ought to ſay, That hee did it wil- 
lingly and corruptly. (ok, True, if a man bring an Action upon 


the Statute of 5. E/izabeth. But if he ſaith, Such a one is a perjured 

man generally, an Aion upon the Caſe will lie, without ſaying wil- 

lingly and corruptly. Alſo thoſe words, viz. | Contrary to the Lawes 
N 


of 


ofthe Realm) do imply Scienter ;, for if it were not ' Selenter, it could: 
not be contrary to the Lawes of the Realme. Clenche Juſtice, Icon- 
ceive that the word [| Scienter ], is a materiall, word.in this Caſe; and 
voniched the Lord Shandoes Caſe, where one ſaid, That hewas a main- 
- tainer of Theeves, and it was adjudged that.the Action would lie. - It. 
was one Sidenhams Caſe, Where one ſaid, That a Robbery was done, 
and that ſuch a one ſmelt of it; and an Action was brought. for the. 
words, and adjudged, That an Aion would lie.. And the 'words here 
are as forcible, as if he had ſaid Scienter ; and the Caſe was. adjourned 
for the ſearch of preſidents untill che. next. Terme.. ; 


_— 


_ —— 


Mich. 28,29: Eliz. in the Kings Bench. 


IOI 

F two men be partners -of Merchandizes in one Ship ; and one of them - 
appoints and makes a FaRor: of all the Merchandizes ; It was mo- 
ved by Godfrey, and not denyed by the Juſtices, That both of them may 
have ſeverall Writs of Account againſt him, or they may joine 1n one 
Writ of Account,ifthey pleaſe. Zzere of that.. | 


Mich; 28,29. Eliz, mthe Kings Bench. 


Oz 

A Manmadea Contra& with another man, when he dwelt in the: 

'A City of Loxdox ; and afterwards he who made the Contra went. 
from the City and dwelt within tI& ci»que Ports;and he being afterward- 
impleaded in the Kings Bench upon the Contra, claimed the priviledg 
of the cinque Ports; which according to 12.E.f4. is, That: thoſe of the 
cinque Ports ſhall not be ſued elſwhere then within the-cingue Ports: Swit 
Juſtice ſaid; That.that was true, ; for any matter or cauſe ariſing within: 
the cinqze Ports: But otherwiſe, if a man do enter upon a Bond of One 
PE One thouſand Pqggd.; and then go and dwell in the cique 

optaperiage ſo the Oblig SMght loſe his Debt. And it was adjudged. 
Thar the Defendant ſhould not.have Priviledge.. os 


Ach. 
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Mich. 28, 29. Blix, mn the Kings Bench. wr 
103. Sir Jervis CLIFTON'S Caſe. 


N a 2x0 Warrante. The Information was, That where the De- 
& fendant was ſeiſed of a-Mannor, . and of a Houſe within it, That 
he claimed to have a Court or View of Fravkpledge infra meſſuagium 
prediftum'; and further it was, that Sse a/iqus Conceſſione five anthori- 
Fate nſurpavit Libertates prediftas. The Defendant pleaded, That 
Non nſurpavit Libertates pradift* infra Meſſnagium prediitum, modo &5 
forma... Piggot, The Plea is not good; for the naturall Anſwer to a 
Duo Warranto is, either to claime or diſclaime, and he doth do nei- 
_ ther ofthem ; And ifa man will tender a generall ſue, he ought fo to 
. tender it as the Nature of the ARtion doth require. [That-he was never 
. ſeiſed after time of memory is no. plea in Reſcous.: In Debt r2is arereyis 
no plea, but he ought to anſwer to the Deber. ; The ſpeciall matter al- 
ledged in the Action, ought to be anſwered, and the generall not to 
be pleaded ; as it is pleaded here, Non »ſurpavit, &c. as in21. Ez. 
Detinue of Charters . was pleaded in a Writ of Dower; and: the ſaid, 
_ That ſuch a one was fſeiſed, and did enfeoffe_her, and her-Husband ; 
and ſo the Deeds did belong unts her... The Partie ſhall. not traverſe, 
that they did not belong unto ber ; but muſt anſwer-unto the eſj peciall 
matter :' viz. the Feoffment. Alſo he ſaid, ,2od non aſurpavir, &c. 
infra HMeſſnaginm prediftum ; where he ought to have ſaid, 1xfra - 
Manerinm prediftum. An Account was brought upon a Receipr' for 
ſeven years, and the Defendant pleaded to two of the years ; and iſſue 
was joyned-upon it: Andit was adjudged error. Godfrey. He ought 
to ſay, Non #ſarpavit Libertates prediſtas, nec earum aliquam : for he 
ought to anſwer frgwlatim, as 4. H.7.. Where one was bounden 
that hee, and his ſervants ſhould keep the [Peace ; heſhall not ſay 
. generally, that he and his ſervants have > the Peace ; but he ought 
to anſwer -for every one particularly ; So here he ought not to anſwer 
generally, Non uſurpavit Libertates prediftas, &c. without faying, 
Nec earum aliquam. Alſo it is naught, becauſe. he ſaith, Non #/xrpavit 
infra Meſſnagium prediftum, &c, For although it be ſufficient for us 
to ſay, 20d uſurpavit infra Meſſuaginm predifizym ; becauſe if hee 
hath uſurped upon any par of the Mannor, T/arpavit infra Mans 
rium; yetitis not good for him to anſwer fo: for if he hath uſurped 
in any part of the Mannor, although not in the Meſſuage, it is ſuffi- 
cient for us : as 33. H.8. Br. T ravers [ans ceo. 367. Information was 
in the Exchequer, eo q#od the Defendant = bought certaine Wools 
| 2 of 
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Of W.N. contra formam Statuts, where he is not a Draper, nor was 
' a Draper. Tr is no iſſue, thathe did not buy them of . N. but. hee 
ought for toanſwer, that he did not buy them -odo & forma. For 
whether he bought thetn of 7. N. or of 7.5. it is not materiall, for 
that is not traverſable; but the buying contrary to the forme of the 
Statute is the matter traverſable : | Befides.he doth not anſwer, that he 
hath theſe Liberties Conceſſione, or Authoritate Regia. And it followes, 
- neceſfarily, That if be hath them not by Royall Authority, that chen 
- he hath uſurped them: as 3. H.s6. and 33.H.6. One alledped- a 
Deviſe, that the Lands were deviſable in ſach a Tewn, &c. .And the 
other pleads, That the Lands are not. deviſable ; :it isf0 plea, becauſe 
he doth not anſwer to the Cuſtome of the Town. Sd here hee pleads, 
Non -uſnrpavit, but he doth ' not. anſwer, Whether {he hath 'them 
Anthoritate Regia, or not. Cook, The Queen detnands.. Quo Warrax- 
to ? He fayes,. Non uſwrpuvir, Doth not that anſiver the queſtion > 
Doubtlefſeit is-a 'dire&t Anſwer: as 3.E.3. Irin.Norch, If he:doth nor 
uſe any Liberty, a 2wo Warrants doth not lie. And as tothat'ObjeRi- 
'en,. That he ought to'anſwer dire&ly to-your queſtion fit is:nor'fo ; for 
31. £. 3. Voucher: I'may vouch'in a wv 'Farranto, yet there Ido not 
directly anſwer to your queſtion. So in 7empore E.1.4bidem, ina Faris 
#rrum,is a Queſtion, Who hath right: yet he is not bonnd direRhy to 
Anſwer the queſtion.. 17. E.3. he may plead the generall iſſue. And it 
 &4@:generall rule : Where a thing is materiall, without which you can- 
Hot have an Acion;; that'there 1 may traverſe it :as8.H.6.and 21.H.6. 
upon the Statute of Maintenance. Ne mairteina pas, is a gool plea, 
and.yet it doth not anſwer to the ſpeciall matter alledged. Arid upon 
Non uſarpavit, all the ſpeciall.matter may be given-in.evidence. 14.H.4.. 
'Where one ischarged as Bayly of a Manor, Curam babens & admini- 
ftfationem bonorum ; there it 15a good plea to ſay, That he was not his 
Receivor mods & forma ; and that ſhall go: tothe goods as well as to: 
the Mannor: and ſo is 49. E.3. But.it was objeQed, That the iſſue is 
mulriplex and uncertain, for he might uſurp ” Ailuſer, or non uſer ; 
becauſe it had been-uſed, ;and now it'is not'uſed;: Tor that I-anſwer ; 
That upon Nos i»tr»ſer,; or Not guilty. ; heimays$ivein-evidences 100. 
titles; andthe Court might be enveigled' therewith 'as well as in 
this iſſue. But then it-was objected, That. he ought to ſay,. Now u(nrpa- 
vit Libertates prediftas, nec earnm aliquam.. Tantwer, Thar he ought not 
ſo to do;;. forif a Luo Warranto be brought of 100. Manors, or Liber- 
ries *. Non uſurpavir modo & forma goes to themall. And he ſhall not 
fay, Non uſurpavit tn hoc, nec #n ills, nec in ills'; The book before vouch» | 
_ ed by Godfrey, 33. H.8. of buying of Wools of 7.S. is not Law; But: . 
then'it wasfurther objeced,. That he doth not anſwer whether he hath 
them Axrhorirate Regia, or not ? To that IT anſwer, That is anſwered in - 
theſe words, Afodo &+ forma. Butnow letus ſee if the Information be 
h So0d,, 
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go00d,or not. For it was ſhewed,that the Defendant was ſeiſed of a Ma- 
nor,within which there is an houſe, within which houſe he claims to have 
a Court with view of Frankpledg,and to ſummon the Tenants ad eandem 
Curiam ; and this is uncertain, where he ſaith, ad eandem Cnriam : for 
there are two alledged before, and therefore it is uncertain to which it 
ſhall.be referred. Alſo he faith, chart he claimeth to have a Caurt,and it 
= be atis a Court of Pipowders,or Torne ; as 10. E,4-15. Where i& is 
ſaid, That an Indictment was taken at the Court or view of Fragk- 
pledg,and there holden @« was not good ; for it cannot be intended what 
Court. And as to that,that he ſayes,that he clayms to have a Court &c. 
infra Meſſuagium prediitum, &c. and to call twelve men to it, and 
that rlieſe twelve men ought.to be of (the Jury : there is an ancient 
Reading which goes under the name of Frowicks Reading upon the 
Statute of £xo Warranto: And there it is holden, That a uo War- 
 rantq doth not lie of the claim-of a thing which cannot be claimed ; 
as 'toclaim Felons .goods, or to pardon Felons : for thoſe are things 
which lie onely in-point of Charter. If the claim be within the Meſ- 
funge, then he .cannst. call-men out-of the Meſſuage : as if he claime 
within the Manor, hee cannot call men out of the Manor. But.a man 
may have a Leet belonging to a houſe, or within a houſe. Sir Ju- 
ſtice, It is Habere & tenere infra Meſſuaginm prediftum : and that he 
may well do. A. 2zo Warranto contains but two things init : Firſt, 
it is demanded. quo Warranto hee claymes ſuch Liberties. Secondly, 
It chargeth him with a tortious uſurpation of them. And here in 
the principall Caſe he hath anſwered to the uſurpation of them ; but 
hee doth not anſwer, nor ſhew by what title he clayms them. And the 
like Caſe was. adjudged [here in this Court; That Now »ſurpavit 
wodo.&- forma was no ſufficient Anſwer. The Caſe was adjourned. 


Mich. 28,29. Eliz, in the Common Pleas. 
| Intratur T rinit. 28, El. Rot. 256. 


204 FLEEDEs and CROMPTON's Cale. 


Leaſe was made to A. B.and C. upon Condition that they nor” 
_ any of them ſhould alien without: licence : And the Leſſor made 
a Licence that". B. or C. might alien : the ſame is a good licence, not- 
vethitanding the uncertainty ; and thereby they have ſeverall;autho- 
rities'to alien : As a Letter of Atturney to 4.or B. to make Livery ; but- 
a giftito A. or B. is void for the uncertainty. But ifa licence be to L. 
and B. or C, ſome conceived rhat-4, or B. might alien; /but.not.C. Er 
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T: was agreed by the whole Court, That a Partition made by word 
betwixt Joyntenants, is not good. See Dyer 29. P/.134. and 350. 
PI 20. doth agree ; and ſee there the reaſon of it. | 


= 
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IO 
T was holden by the a—— That if the Father do deviſe 
I Lands -unto his Son and Heir apparant, and to a ſtranger, that ir 
is a good Deviſe ; and that they are Joyntenants for the benefit of 
the Stranger. : 


_ 
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106 FuLLtx's Caſe. 


A. Promiſes unto the eldeſt ſon, that if he will give his conſent 
that his Father ſhall make an Aſſurance unto him of his Lands', 
that he will give him ten pounds: Ifhe give his affent, although no 
aſſurance be made, yet he ſhall maintain an Aion upon the promiſe. 
Bur at another day Periam Juſtice ſaid, that in that caſe the ſon ought 
to promiſe to give his aſſent, or otherwiſe A, had nothing, if his ſon 
would not give his conſent. And ſo where each hath remedy againſt 
the other, 1t is. a good Conſideration. In Hilary-Term after, Fenner 
ſpake in arreſt of Judgment upon the ſpeciall Verdi&, That becauſe 
chat the Aſſumpſir is but of one parr, and the other is at liberty, whe- 
ther he will give his conſent or not ; that therefore although that hee 
do conſent, that hee ſhall not recover the ten pounds. Alſo he faid, 
That the promiſe was, that if hee would give conſent that his Father 
ſhould make aſſurance ro him : and here the aſſurance is made to A. 
to the uſe of the Defendant and his Wife in taile, ſoas it varies from 
the firſt Communication ; and alſo it is intail. Shwrrleworth contrary ; 
in as much as he hath performed it by the giving of conſent, then when 
he hath performed, It is not to the purpoſe, that he was not tyed oy, a 

| 1 croſle 
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croſſe Aſſuwmppr todoit ; but. if he had not given his conſent, he 
ſhould have __, At length Judgment was given for the Plaintiff. 
And Periam Juſtice-ſaid in this Caſe, That if a covenant be to make an 
Eſtate to. and it is made to BY. to the uſe of A. that he doubted whe- 
ther that were good or not.- 
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Mich. 28,29 Eliz. Inthe Common Pleas. 
Intratur Hill.28. Eliz, Rot.1742. 


ro7 WISEMAN and WAaLLINGER's Caſe. 


- Man ſeiſed of two Cloſes called Bl. Acre, makes a Leyſe of them 
rendring. Ten Shillings rent : The Leſſee grants all his Eftare in 
one of them to 4. and in the other to B. The Leſſor doth deviſe all his 
Land called Bl. Acre in the tenure of 4. and-dieth. The Deviſee brings: © 
an Action of Debt for the whole Rent againſt-the firſt Leſſee. - And the 
Opinion of the whole Court was, That the Aion would not lie, be- 
cauſe they conceived, That but. the Reverſion of one Cloſe paſſed, and 
alſo e rent ſhould not be- apportioned in that Caſe, becauſe a 
terme is out of the Statute ;. and a Rent reſerved upon a Leaſe for years 
ſhall not be apportioned by the a& of the Leſſor ; as where he takes a 
Surrender of part of it: But otherwiſe by At in Law-;: as where the 
Tenant maketh a Feoffment-in Fee of part of the Land, and the Leſſqor 
entreth. And at another day Azder/on Chief Juſtice ſaid, That if the 
Leſſor of two Acres granteth the Reverſion of one Acre, that the 


whole Rent is extinR. - 


Mich. 28,29. Eliz,. inthe Common Pleas 


” ro8 | 
A Leaſe fot years is made of Land by Deed rendring Rent ; the” 
Leſfee binds himfelfe in a Bond-of-Ten Pound to perform all Co- © 
venants and Agreements contained in the Deed ; the Rent is behind , 
and the Leſſor brings an Action of Debt upon the Bond for not: pay- 
ment of the Rent ; the Obligor pleads performance of all Covenants 
and Agreements ; the Leffor faies, That theRentis behind ; it was hol-- 
den, That it is no Plea for the Obligor to _ the*Rent was ne- 
ver demande&: But in this Bar he ought to have'pleaded, .That he had 
performed alk Covenants and Agreements, except the payment of 
theRents.. And as to that, That he was alwayesready to have paid- 
it,. 


v 
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!t, if any had come to demand it; bur as the firſt Plea is, it was held 
not to be good. And as to the demand of the Rent, the Court was of 
opinion, That it was to be demanded, for the payment of the Rent is 
contained in the word [Agreements] and not inthe word [ Cove- 
nants] : and then ifhe be not to pertorme the Agreements in other 
manner then is contained in the Deed; of that agreement the 
Law ſaith, That there ſhall be a demand of the Rent : But if the Leſ- 
ſee be particularly expreſſed by covenant to pay the Rent, there he is 
bound to do it without any Demand. 


TO — 


Mich.28,29. Eliz; in the Common Pleas. 


109 HoLLENSHEAD againſt KING. 

——_ Hollenſhead brought Debt againſt Ra/ph King upon a Re- 

covery in a Scire facias in Londox,upon a Recoghizance taken inthe 
Inner or Ouſter Chamber of Loxdon ; .and doth not ſhew, Thar it is a 
Court of Record ; and that they have uſed to take Recogniſances and 
Exception was taken unto the Declaration, and a Demurrer upon it; 
and divers Caſes put, That althongh that the Judgement be void, 
that yet the Execution ſhall be awarded by Sore facias, and the party 
ſhall not plead the ſame in a Writ of Error. But Per;am Juſtice took 
this difference, Where Execution is ſued upon. ſuch a Judgement, and 
where Debt-is brought upon it: for in Debt i behoves the Party that he 
have a good Warrant and ground for his Ation, otherwiſe. he thall 
not recover ; but upon a voidable Judgement he ſhall recover, before it 
be reverſed. 


Mich. 28 & 29 Eliz, In the Common Pleas. 


Intratur Trint. 28. Eliz.Rot.507. 
110 CosTaRD and WiNGFIELD's Caſe. 


[ a Replevin, the Defendant did avow for Damage Feaſans by the 
commandment of his Mafter the Lord Cromwell: The Plaintifie by 
way of Replication did juſtifie the putting in of his Cattell into the 
Land, in which, &c, by reaſon that the Towne of N. is an ancient 
Town, and that there hath been a _ time out of mind, That eve- 
ry Inhabitant of the ſame Towne ha 
Levant and Couchant in the ſame Town; and iſo juſtified the putting 
In 
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in ofhis cattell.. The Defendant fajd, Thar the houſe in-which'vehF® 
Plaintiffe did inhabite in the ſame Towne, and by reaſon of Reſidency 
in which houſe he claimed common,was a new houſe: built” withlwaygts 
years, and within that time there had not beenany houſe there ; and 
on that Plea, the Plaintiffe did demurr in Law. Shar oor Meat 
for the Plaintiffe, That he ſhall have common for:cauſe of :Reſiance in _ 
that new houſe ; and the Reſiancy is the cauſe and "not the Land, nor 
the Perſon ; and to that purpoſe he cired 15. ZE. 4. 29. And he agreed 
the Caſe, That if the Lord improve part of the Common, -that heſhall 
not haye common for the Relidue, becauſe of the fame Land newly 
improved ; for he cannot preſcribe tor that which is improved by 5. Af 
2.But here he doth preſcribe not in the perſon, or in,or for anewth ing ; 
but that the uſage of the Towne hath been, Thar the Inhabitantsſha l1 
have common, and that common is not appendent, nor appertinent, 
nor in groſſe, by Needham 37 H. 6. 34.6. Beſides he ſaid, That ifthe 
houſe of a Freebolder who hath uſed to have ſuch common fall down, 
and he build it up again in another fm of the Land, that he ſhall have 
common as before. And he put a difference betwixt the caſe of E fte- 
vers,'and this Caſe ; where a new Chimneyis ſet up, for that ma kes a 
new matter of charge : and he much ſtood upon the manner oft hPre- 
ſcription. Gawdy Serjeant contrary, and he took Exception to the Pre- 
ſcription ; for he ſaith,that it is aur:qza villa, and doth not ſay time 
out of mind ; and ſuch is the Preſcription in 15. E. 4. 29, a. andif it be 
not a Town time out of mind,8c. he cannot preſcribe that he hath u- 
ſed time out of mind, ,&c. And he ſaid, That if it ſhould be Faw,chat ec» 
very one who þuilds a new houſe ſhould have common;it ſhould be pre- 
judiciall ro, the Ancient Tenants, or impaire.the common : And ſo one 
who hath but a little land might build 2o houſes, and fo ah infinitenum- 
ber,and every houſe ſhould have common, which were not reaſon A#- 
derfon chief Jnſtice, He who builds a new houſe cannot preſcribe in'com- 
mon, for then a preſcription might begin at this-day,which cannot be ; 
and he inſifted upon the generall loſs to the ancient Tenants. DPcy iam 
Juſtice, If it ſhould be Law, that he ſhould have common, then the be- 
nefit of improvement which the Statute giveth to the Lord ſhall be ta- 
ken away by this, means by ſuch new buildings,which is not reaſon : So 
as all the Juſtices were of opinion, That he ſhould nor have common:but 
Judgement was reſpited untill they had copies of the Record. And 
Hillary Term following, the Caſe was moved again ; and e Anderſon 
and Periam were of _— as they were before, and for the ſame rea- 
ſons. But Windham Juſtice did incline to the contrary : But they did all 
allow, That he who new bulids an old Chimney ſhall have Eftovets; 
ſo a houſe common. So if a houſe fall down,andthe Tenant build ir u 
again in another place. Periam,If a man hath a Mill and a wremeta 
time out of mind, which he hath —_ to cleanſe; if the _ fall 

| own , 
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downr,. and he ſet up-a new Mill, he ſhall have the liberty to cleanſe 


the Watercourſe as he had before. And that Terme Judgement was 
given for the Defendant,to which Windham agreed. | 


ame. Blk... 
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: Mich. 28, 29. Eliz, in the Copimon Pleas. 
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| & a Replevin, the parties were at Iſſue upon the Property, and'it was 

found for the Plaintiff, and:Damages intire were aſſeſſed; and not 
for the taking by itſelf, and forthe value of the Cattell by themſelves; . 
for the Judgement upon that is abſolute and not conditionall ; and alſo 
if the Plaintiffe had the Cattell, the Defendant-might have piven the 
ſame in Evidence to the Jury, and then they would. have aſſeſſed Da- 
mages accordingly, viz. but for the taking. 


Mich.28,29. Eliz, in the (ommon Pleas. 
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A. bargaines with B. for twenty Loads of Wood,' and: B. promiſes: 
to deliver them at D. ifhe fail, an Action upon the Caſe lieth. Bur Pe- 
riam Juſticeaid, That upon a ſimple contra& for wood upon an impli- 
cative promiſe,an Action upon. the Caſe doth not lie. Rees Juſtice, If 
by failer of performance the Plaintiff be damnified, to ſuch a ſum ; this 
Action liech. * 


—_——— 


Mich.28.29. Eliz, in the Common Pleas, 

II z 

' A Leaſeof Lands is made excepting Timber-Woods, and Under- 
woods. And the y—_ was, Whether Trees Spar/im growing 

in Hedge rowes and Paſtures, .did paſſe. And difference was taken, 
betwixt Timber-wood being one Wood, and Timber Woods being 
ſeverall Words (although it- bee Arbor dum creſcit, lignum dum 
creſcere neſcit ) yet in common ſpeech that is ſaid Timber, which 
is fit to' make Timber. Then it was moved, Who ſhould have-the 
Lops and Fruits of them, and: the Soile after the cutting of 'them 
downe ; | and alfo the Soile after the Under Woods; "and as' to 
that, a difference. was taken, where the words are generally, All 


woods &; 
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woods; and where they are his woods growing. And in ſpeaking 
of that caſe, another caſe was moved: viz. If a ſtranger cyt down 
woods in a Forreft, and there is no- fraud or colluſion betwixt hin, 
and the owner of the Land ;' Whether the King ſhould have'them, or 
the owner of the Soile ? And it was holden, Fhat the owner of the 
Soile ſhould bave them ; and yet the owner could not cut them 
downe, bur is to take them by the Livery of -one appointed by 
.the Statute.  - = : 321057 £9500 


Mich. 28 ,29- Eliz. in the Common Pleas. 
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A. makes a Leaſe of Landsto B. for ten years, rendting rent. And 

B. covenants to repaire , &c. Afterwards A. by his Will, devi- 
ſeth, that 8. ſhall have the Lands for thirty years after the ten years, 
under the like Covenants as are compriſed in the Leaſe. Fenyper moved 
itasa queſtion, If by the Deviſe thoſe which were Covenants in the 
firſt Leaſe, ſhould be Conditions in the ſecond ; for they cannot bee 
Covenants for want of a Deed; And if they ſhould not be Conditions 
the heir of the Leſſor were without remedie, if they were not | 91/7120 
A Deviſe for- years paying ten pounds to a ſtranger, is a-Condition, 
becauſe the ſtranger hath no other: remedy.” Gaxay Juftice, - By the 
Deviſe- to him to Jo ſuch things as he: was to do by the Leaſe, makes 
it to be a Condition : which was in a manner agreed by all the other 
Juſtices. Yet Periam and Rodes Juſtices, ſaid, That the firſt Leaſe was 
not defeifable for not performance of rhe Covenants ; nor was it the 
intent* of the Deviſor, that the ſecorid ſhould be ſo, notwithſtanding 
that his meaning was, that he ſhould do the ſame things : Persam, 
The Covenant is -in the third perſon, viz. Convenrum, & Aggreatum 
eft. And ſee 28. H. 8. Dyer, where the words, Nox lices to the 


Leſſee to aſligne, make a Condition. 


Mich. 28,29. Eliz, in the Common Pleas. 


115. BARBER and TOPESFEILD's Caſe. - 


A. being Tenant in taile of certain Lands, exchanged the ſame 
with B. .B.entred , and being ſeifed in Fee of other JLands, devi- 
ſed ſeverall parcels thereof to others, and amongſt the reſt a particu- 
lar eſtate unto his heir ; Provi/o, _ he do not re-enter nor claim any 
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100  .. Phmpton's Caſe. 
of his other Lands in the deſtruction of his Will. And if he do, that 
'then the eſtate in the Lands deviſed to: him to ceaſe. 4. dieth, 
his: iſſue entreth into the Lands in taile, and waives the Lands 
taken 'in Exchange; and before any other entry, the heir of B. 
enters upon the Land which was given. in Exchange; and the 0- 
pinion of the whole Court was, That it was no breach of 
the: Condition ,, becauſe that was not the Land of the Devi- 
ſor at the time of the deviſe; therefore, it was. out of the Con-. 
dition. | 


_— — 


Mich. 28,29. Eliz. In the Common Pleas. 


116. PLyMPTON's Cale. 


"A N. Action of Debt was.brought by one Plympton and his wife, . 
Fear of one. Dorringroz, upon a- Bond- with: Condition to: 
gerform Covenants, of an Indenture of Leaſe, whereof one: Cove-- 
nant was, That he ſhould pay forty ſhillings yearly at the Feaſt of the: 
enciation, or within fourteen days after. And. the breach aſſigned. 
was for not payment at ſuch. a Fealt. in ſuch a year:. The Defendant. 
ſaid / Thar bw id it. at the Feaſt; upon which they were at iſſue. 
And upon evidence given to the. Jury , it appeared, That the ſame 
was not paid. at the. Feaſt ,. but. in eight dayes after it was paid. 
And the opinion of the. Court was,. That. by his pleading, that hee 
had paid it at ſuch a day certain, and tendring that for, a ſpeciall. 
iſſue , That. hee had made the day part of the iſſue, and then. 
the. Defendant. ought to: have proved the payment upon the. ve-- 
ry day : But. if the Defendant had pleaded, That hee paid ir. 
within the fourteen dayes,_ viz, the eighth day, &c. that had. 
not, made the day parcell of the iffue ; but then. hee might have 
given evidence, that he paid it at. another day, within: the: four- 
teene dayes : Then for the Defendant it was moved, That the 
Plaintiffe had not well afligned the breach ;- in ſaying that he had 
not paid it atthe Feaſt ; without ſaying, Nor within the fourteen. 
dayes. But the Court ſaid, That the Jury was ſworn at the Barre, 
and bid the Councell proceed and give in their evidence; for the 
time. to take exception. was.paſt, , 
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I was the opinion of Aderſon Chiefe Juſtice, and ſo entred by the 

Court, Thar if a Copie-holder' doth furrender to: him who hath 
a Leaſe for years of the Mannor, tothe uſe of the ſame Leſſee, Thar 
the Copie-hiold eſtate is extinC : For the eſtate in the Copie-hold is 
not of right,. but aneſtate at will, although that cuſtome and pre- 
ſcription had' fortified it. And Wray ſaid, That it had been refolved 
by*good opinion, Thar if a Copie-holder accept a Leaſe for years of the 
Mannor, that the Copie-hold eſtate is extinCt for ever. 
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. Nderſon Chiefe Juſfice, and Periam Juſtice, being abſent 'in a 
Commitſlion upon the Queen of Scots, Shurtleworth moved this: 
caſe tothe Courr. If the Ayeen give Lands in taile to hold in Capi- 
ze, And afterwards granteth the Reverſion, how the Donee ſhall hold > 
Windham Juſtice, and Fenner Serjant, The tenure .in this caſe is not in- 
cident to the Reverſion; and the Donee ſhall ltald of the Queen, 
as in groſſe; and ſo two Tenures in cs for one and the ſame Land. 
Ant! thereupon, indhaw Juſtice" cited 30. H.8. Dyer 45,46. Thar' 
the Pueen by no way can ſever the tenure'in chiefe from the Crown, 
And therefore; if the 2ueen doreleaſe*to' her Tenant in Capire, to 
hold by a penny, and not in Capire, it 1s a void Releaſe; for the 
ſame is meerly incident to the Perſon and Crown of the Sueen. But: 
Rodes Juſtice held the contrary,viz.That the Tenure in:Capire doth not- 
remain. But it was ſaid by 9/:indham, That, if the Queen had reſerved a: 
Rent upon the gift” in tail, the Grantee of the Reverſion ſhould have: 
+ - Alſo he ſaid, That the Queen might have made'the Tenure in ſuch' 
manner: viz. to hold'of the Mannor, or of the Honor of D. Shurrlc- 
' worth. If Lands holden of the Mannor of D.. come'to' the King, uy 
he give them to be holden of the Mannor'of $? that ſhould be hard. 
1;ndham, 1 did not ſay, That Lands holden of one: Mannor may be 

ven to be holden of another Mannor ; perhaps that may not bees 
Put Lands. which is parcell-of any Mannor, may be given- U: /apra, 
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Erjeant Fenner moved this Caſe : If Lands þe | uy to the Huſ- 
band and Wife, and to the heirs of their two bodies, and the Huſ- 
band dieth leaving Iſſue by his Wife, and the Wife makes a Leaſe of 
the lands, according to the Statute of 32. J.8. If the Leaſe be good 
by the Statute > Yindbam and Rodes Juſtices, conceived, that it is a 
ood Leaſe. Fenner, The Statute ſaith, that ſuch Leaſe ſhall be good 
. againſt the Leſſor and his Heirs ; and the Iſſue doth not claim as Heir 
to the Wife onely, but it ought to be Heir to them both : and he ci- 
ted the caſe, That the Statute of R. 3. makes Feoffments good againſt 
no heirs but thoſe which claim onely as Heirs to the ſame Feoffors, &c. 
So here. Rodes Juſtice, There the word Lon] is a word of efficacy ; 
And #i»dham agreed cleerly, That the Leaſe ſhould binde the iſſue by 

the ſaid Statute of 32. H.8. 
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Almlſley Serjeant moved this Caſe, If a man deviſeth Lands in 
VViai with divers Remainders over, upon conditior: that if any 
ofthem alien, or &c. that then he who is next heir to him co whom the 
land ought to come after his deceaſe, if the ſaid alienation had not been 
made, might enter, and enjoy the land as if he had been dead. (Bur Ady 
of the Temple ſaid, That the words of the Deviſe are, viz. That if any 
of them alien, or &c. that then his eſtate to.ceaſe, and hee in the next 
Remainder to enter and retain the-land untill the aliener were dead. 
Roges Juſtice, The Deviſe is good ; and an eſtate may ceaſe in ſuc 
manner, ſo as itſhall not be determined for ever, but that his Heir after 
him ſhall have it. And he put the caſe of Scholaſtica, Plow. Com, 408. 
where (Weſton fo.414.) was in ſome doubt,that if the Tenant in taile had 
had Iſſue, if the Iſſue ſhould be excluded from the land; or whether 
hee ſhould have the land by the intent of the Deviſor > And there- 
fore if it were neceſſary to ſhew that the Tenant in taile had not Iſſue? 
But Dyer ſaid, that the words of the Will were,that ſuch perſon and his 
Heirs who alien, or 8c. ſhould be excluded preſently ; ſo as the eſtate 
by expreſle words is to be determined for ever. But it is otherwiſe in 
this Caſe. Yindham doubted of the Deviſe. Fenner cited the Caſe, 
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22. E.3. 19. Where a Rent was granted, and that it ſhould ceaſe du- 
ring the Nonage of the Heir of the Grantee, and it was good. Wind- 
ham, When a thing is newly created, he who creates it may limit it in 
ſuch manner as he pleaſeth. Fenner 30. E.3.7. Der. 10. A Feoff- 
ment was made, rendring Rent , upon Condition that if the Rent be 
behinde, the Feoffor might enter , and retain quon(que : there the 
eſtate ſhall be determined pro rempore , and afterwards revived again. 
wWindbam, There the Feoffor ſhall have the land as a diſtreſs , and the 
Free-hold is not out of the Feoffee. Fenner : The Book proves the con- 
trary ; for the Feoffor had an Action of Debt for the Rent. 
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| bs a Formedov, the Tenant pleaded a Fine with proclamations: The: 
Plaintiff replyed, Noſuch Record. It was moved, that the Record 
of the Fine which remained with the Chyrographer , did warrant the 
Plea; and the Record which did remain with the C-ſtos Brevinm did 
not warrant the Plea: and both the Records were ſhewed in Court ; 
and to which the Court ſhould hold , was the queſtion? Sharrleworrth, 
To that which was ſhewed by the Caſtes Breviaum: and he cited the 
Caſe of Fiſh and Brocker, where the Proclamations were reverſed be- 
cauſe that it appeared by the Record which was ſhewed by the C»ſtos 
Brevinm, that the third proclamation was alledged to be made the 
ſeventh day of June ; which ſeventh day of June was the Sunday : and 
yet hee ſaid, Jt appeared by the Record certified by the Chyrographer, 
that it was well done, and yet the Judgment reverſed. Roger Juſtice, 
There is no ſuch matter in the ſame caſe. And 26. E/. by all the Juſti- 
ces and Barons of the Exchequer , in ſuch caſe the Record which re- 
mains with the (tos Breviam ſhall be amended, and made' accordin 
as it isin the Record of the Office of Chyrographer. windham agreed. 
And-afterwards the faid Preſident was ſhewed,. in which all the matcer 
and order of Re was ſhewed and contained, and all the names 
of the Juſtices who made the Order. And by the command of the Ju- 
ſices it was appointed, that the ſaid Preſident ſhould be written our, 
and ſhould remain i» perpetuam rei memoriam. And the reaſon of the 
- faid Order is there given, becauſe the Note which remains with the 


Chyrographer 1s principale Recordum. 
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N Infant was made Executor, and Adminiſtration was com- 

mitted unto another, durante minore- etate of the Executor; 
ind that Adminiſtrator brought an Action of Debt for money due 
ro the Teſtator, and recovered, and had the Defendant in Execu- 
tion; and now the Executour ts come of full age. Fenner moved 
that the Defendant might be diſcharged out of Execution, becauſe 
the_ Authority of the;: Adminiſtritor 15 now determined; and he 
cannot acknowledge fatisfaQtion, nor make Acquittances, &c. Find- 
ham Juſtice, Alchongh the Authority of the Plaintiffe bee determi- 
ned; yet the Recovery and the Judgement do remaine in force. 
But perhaps you may have an-eAndita querela. But I conceive, 
Thar ſuch an Adminiſtrator cannot have an Action ; - for he is ra- 
ther as a Bayliff to the Infant Executor, then an Adminiſtrator: 
Rodes agreed! with him, and he ſaid, I have ſeen ſuch a Caſe before. 
this time, viz. Where one was bound to ſuch a one to pay. a cer- 
taine ſum of money to him, his Heirs, Execytors, or Aſlignes : 
And the Obligee made an Infant his Executor, and adminiſtration 
was committed during his minority, and the Obligor paid the 
money to that Adminiſtrator ; And: it was a doubt whether the 
ſame was ſufficient, and ſhould excuſe him, or not. And .whether 
he ought not to have rendred the money to them both. Fenner, 
That is a ftronger Caſe then our Caſe: One who is Executor 
of his own wrong, may pay Legacies, and receive Debts , but 
he cannot bring an Aion. Windham, Doth it appear by the Re- 
cord, when the Infant was made Executor, and that .Adminiftration 
was committed as before? Fenner, No truely. Windham, Then you 
may have an Audita guerela upon it. Fenner ſaid, So we will. Note 
Hil. 33. Eliz. inthe Exchequer. Willer and Gores Caſe, An In- 
fant pleaded ina Scire facias upon an Aſlignement of Bonds to the 
Oneen, That Saint-Johns and Ele were Adminiſtrators during his 
minority. And it was holden by the Court to be nb plea, But he 


ruled to anſwer as Evecutor. 
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Q ggetion was made, that a Coroner had not ſufficient Lands with- 
in the Hundred; for which a Writ iſſued forth to chooſe another ; 
and one was choſen. It was moved by Serjeant Snag, If thereby the firſt 
Coroner did ceaſe to be Coroner preſently, untill he be diſcharged by 
- Writ. Rodes and Windham Juſtices, He ceaſes preſently, wr other- 
wiſe there ſhould be two Officers of one Corone:rſhip,. which cannot be. 
Alſo the Writ is 20d /oco I.S. eligi facias, &c. num Coronatorem > 
and he cannot bein place ofthe firit, if the firſt do not ceaſe to be Coro- 
ner. So ifany be made Commiſſioners, aad afterwards others are made 
Commiſtioners in the ſame cauſe, the firſt Commiſlion is determined. 
Snagg ſaid, That inthe Chancery they are of the ſame Opinion; bug 
no N at. Brevium 163. N. is, That hee ought to be diſcharged by 
rit. td 
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N an Action of Debt brought againſt Leſſee fox years for rent ; he 
pleaded, Thar the Plaintiff had granted to him the reverſion in Fee, 
which was found againſt him. wal/meſley Serjeant moved, Whether 
by that Plea he had forfeited his terme or not. - Rodes and Windham Ju- . 
ſices, He ſhall not forfeit his Term ; and Rodes cited 33. E. 3. Faage= 
ment 255. Where ina Writ of Waſte the Tenant claimed Fee, and it 
wasfound againſt him, that he had but an Eſtate for life, and yet it 
was no Forfeiture. Fenner and Vindham, Itisa {trons Caſe, for there 
the Land it ſelfe is in demand, but not ſo in our Caſe. Kogdes, The 
Tenant ſhall not forfeit his Eſtate in any Action by claiming of the 
Fee-Simple , but in a 2zid juris clamat. Walmeſley and Fenner, 
Where he claimes in Fee generally, and it is found againſt him, there 
perhaps hee ſhall forfeit his Eſtate; but where he ſhewes a ſpeciall 
conveyance , Which reſts doubttull in Law, it is no reaſon that his 
Eſtate thereby ſhould bee forfeited, although ir be found againſt 
him. - Rodes, 6. R. 2. ©uid juris clamat 20. The Tenant claimed 
by ſpeciall conveyance, and yet it was a forfeiture. But. in the prin- 
P Cipaſ] 
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cipall Caſe at Bar, he and Windham did agree cleerly, That it was no 
forfeiture. 0 ; 
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A N Action upon the Caſe was brought, becauſe that the Defendant 
Atta ſpoken theſe words, viz. That the Plaintiffke hath -faid many 
a Maffeto f.S, &c. eAnderſon Chief Juſtice, Prima facie, did ſeem to- 
incline, That no Action-would lie for the words, although that a Pe- - 
nalty is given by the Statute againſt ſuch Maſſe-Mongers, -For he ſaid, 
That no Acton lieth for ſaying, That one hath tranſgreſſed againſt a 
Penall Law. Persam Juſtice contrary. Anderſon, If I ſay to one, That he 
isa diſohedient Subje&,no Aion lieth for the words. F/5ndbem Juſtice, 
Thar is by reaſon of the generality. Pxckering,No Action lieth for the 
fandering of one in a thing, which is but walam probibitum. Periam, 
The ſaying of Maſſe is alum inſe, Puckering, If T fay to one, Thar 
he hath eaten fleſh on Fridayes, an Aion doth not lie for that. Pe- 
riaw, Is that like this Caſe > Note, the Declaration was uncertaine,, 
Viz. The places where the Maſſes were ſaid, 8&c. were not alledged, nor 
the day when they were faid,&c. And therefore Periam ſaid, that the A- 
ion did not lie, for it might be that the Maſſes were celebrated ir 
France, or ſome other place out of the Kingdom : And the Statute doth 
not appoint any penalty , If they be not indicted thereof within the 
year and a day, &c. 
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t A N A of Common Councell,according to the Cuſtome of the City 

. of Loydon,was, By which it was Decreed, That none ſhould bring 

any' Sand, nor fel, nor uſe any within the City or Suburbs of London, 
but” that only which was taken out of theRiver of Thames, &c. And: 
that ifany did the-contrary, that he” ſhould [forfeit for the firſt fault 
fivePound, and for the ſecond fault Ten Pound, to be recovered in 
an Action of Debt, wherein no Eſſoine , Prote&tion, or Wager of 
Lay ſhould be allowed. And ſucha Plaint, for the forfeiture of One 
hundred and twenty Pound,was removed out of Loxden into the Com- - 
mon Pleas bya Writ of Priviledge: and it was debated amongſt the 
Juſtices and Serjeants, Whether the Plaint ſhould be remanded or 
not. ' Argerſon Chief Juſtice, Windham and Periam Juſtices,did great- 
| 0 
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 Boxe and Mouſlowe's Caſe. wery 
ly ſpeak againſt the faid At, not only for the matter and ſubſtance 
of the At, butalſo for the forme of it. - r. They were informed þb 
S»agg. Serjeant, That the faid Thames Sand was a great deal worſe 
then the Land Sand, and yer the price ofthe ſame was greater, and 
the meaſure of it leſſe: For of the Thatnes Sand there were but 
eleven Buſhels to make a Load : and of the other Sand there 
were eighteen Bufhels, which, he ſaid, was a very great Deceit and 
Miſchief. And 2. they ſaid, That is againſt reaſon, that any Freeman 
ſhould be ſo reſtrained from Merchandizing and ſelling. And al- 
ſo it might concerne the Inheritances of ſome who might-have Sand 
in their Lands. Alſo the faid Juſtices ſaid, - Fhat- they were ve 
prefumptuous in making Acts ſo Parliament-like, viz.. That no E 
ſoine, Protection or Wager of Law ſhould be allowed, 8&c. and 
that they did arrogate to themſelves too high Authority : And 
they ftirred up the Plaintiffe at the next Parhament - to exhibite a 
Bilt againſt them for it, and to ſue them' in the King's Bench for 
their preſumption and infolency in that their dealing ; and ſaid, 
That it. would ſhake their Liberties, and "= ro- a greater matter 
then they thought or were aware of. And thereupon Anderſon ci- 
red the Caſe-22. H. 8. Where Sir Edward Knightly, Executor of 
Sir William Spencer, made certain Proclamations 1n certain Townes, 
That Creditors coming in, and * proving their Debts, that they 
ſhould be: paid ; arid for that Preſumption hee was commitred to 
the Fleet, and was fined Five hundred Marks. And hee faid, 
That ſuch- were the Mifdemeanors of Empſos and Dudley. 
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MF Homas Boxe brought an Action upon the Caſe againſt Zohy 
-L AMonnſlowe, That the Defendant had landred him, in ſaying 
That the ſaid Thomas Boxe is a Perjured Knave, and that he wou 
* prove, That he the faid Thomas Boxe had forſworne himſelfe in the 
Exehequer, 8c: and ſuppoſed the ſaid wordsto be ſpoken in Loydon 
4. Feb; 28. El. Et predict Johan. Mounſlowe, per Johannem Lutrich, 
atturnat* ſuum venit & defendit vim & injuriam quando, &c. Er dicit 
qued: predi Thomas Boxe aftvonem ſuam verſus eum habere non debet, 
gnia dicit, qued predict” Thomas Boxe being one of the Colleftors of 
the Subſidies before the ſpeaking of the ſaid words, viz. A.27. and 
28. Fliz. in Curia Scaccaris apud Weſtminſt*. did exhibit a Bill againſt 
the ſaid John 2onnſlow, containing, "= the ſaid 7ohy being aſſeſſed 
2 in 
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in-ten pounds in G92" "The ſaid T Pu Boxe came to bim; | 
end. demanded Haroeg ſhillings ei eight pence, which the ſaid 'Zobs Afar 
ſlow did refuſe to pay, &c, And that demand and refuſgll.: was ſuppo- 
ſed to-beim London 4 Breadftreet.. Et pro verificatione"_firamiſſorum ad 
twnc & ibidem Sacrament* corporale per Barons: prefit” "Thomas Boxe 
prefſtire..The- ſaid 7 homas Boxe ſwore the ſaid. Bill-in: ſubſtance was 
true, #6y revers the ſaid Foby Mounſlow did not refuſe/Wte. per quod 
the faid w CMounſlow poſtea, viz. predifto temp re quo- Git: drxit de 
pr 4 Boxe preditta verba, &c. prout i. ne liewit.: / The Plain- 
exepliet, that the Defendant ſpake- the eds injurd fn pro- 
pria, abſque Canſa per prefati fohannem Afonn wow ſaperizes alleguta, ec. 
Et hoe petit quod inquiratur per Curiam:Et predilt defeudens fiber And 
a YVenire facias was awarded to the. Sheriffe rh Cheers and: 1 waSfound 
for,the Plaintiffe, and, damages. four hundr d,now it was: 
moved in arreſt of judgement, ;thar {andcS No tg -nor- the 
iſſue 'well |joyned; for he: iſſue-doth. conſiſt upon two: poigtgeyable 
it ſeverall Counties: viz. the Oath-which was iin-the- Exch | 
that ought to have been.tried in 24iddleſer,, 6; phe an mater which > 'r- 
affirmed by his oath to be, -viz- the deman the 
Subſidie, &c. and that was alledged to be: in London ;; wr efore 
isthere"to-be tried; And the iſſue viz..de injuria [ua a6 abu ralt ; 
cauſa goeth to. both ; for the; wbs revera will not. mend thescaſe; as ; as 
Periam: Juſtice ſaid, and both are materiall ; for.the 
- to-prove, that the Plaintiffe made ſuch oath, and alſo thac the b- 
- ſtance and matter of the oath was nog true, for otherwiſe- the Blaintiffe 
cannot be proved perjured. And therefore the Counties here G 
might) ſhould have: joyned in the trial.” And” rthe-opigion: 
Court was- apainſt the Plaintiffe-; for ; Anderſon, and 4#/3mdb, 
That if this iffue coutd have been* - ihed any onthe C 
without the other, It ſhoud be moſt _ naturally tri 
Aiddleſen, where:the'oath was made; art wh p.-were 
in the Exchequer But they ſaid, that the iſſue Forks was ill joyned;be 
it:did ariſe upon two- points 4 triable- ig, ſeveralt 5, "Mu & 
not joyne : whereasthe' Plaintiffe might: have taken i ye upon one F 
them well enough, for each -of them.did go to thewhole ;;and ifany of 
rhess: wore- found for the Plaintiffe, that he had Aaficens: reuſe ro 
"Weaver. (Gavdy moved, thatir ſhonld be þþ ed by * BN te 
; - Fables, which: of muf-joyning 0f4 BFS+-.. v7; the iflye 1 ere- 
 *- i6.not miL-joyned, far ifche Counticsgoule ren e:were gqod :. 
| bur becauſe that. the Coynties cannot: 19yngz ..it.. cannqt..be. well. 
rried:;, But: the; iſſue itdelfe. is well enough. Hindbam, an. Redes were 
' of; the ſame: opinion; Bhat 2. was, fi9t helped. by the St * 
Thikit gn ;lpe.tciable, ane.Coun-- 
ng 0,” 4. gem ar-given-ppon it, ig; hes 
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C 4 : And afterw rards Laerich the Atturney aid, That it was. award To 
'. that they ſhouldre-plead, Nora quia wirum : for 1. The re oF 


32. H.8: Cap.30. ſpeaks of mif-joyn ing of roceſle, and miſcjo oY 
| ing of iſſues; and admit that this caſe is nor ide Bo any of 24 ;»- 
ſes , each of them being conſidered by it ſelfe; yet. 1. conceive, it is 
contained within the ſubſtance. and effe& of them, being conſidered 
together. Alſo I conceive, That it is within the meaning of both Sta- 
rutes, -Viz. 32. H.8. Cap.3o. and 18._E/iz. Cap. 14. for I conceive 
the meaning of both the Statutes was to ouſt delayes, circy ies of. afti- 


ons: and moleſtations, and that the partie .might have his ju ent, 
notwithſtanding : any defet , if it were ſo, that notwith- 
_ ſtanding - that defe&t, ſufficient title- and cauſe- did appeare to 


the Court. And here. the Plaintiffe. hath ſufficient, cauſe - to recover; If 
any of the points of the iſſue be found for him. For if it bee found, 
that the matter and ſubſtance of the oath be. faund true (which might 
be.tried well enough by thoſe in prong? the Plaintiffe hath cauſe to ; 
recover ; . Wherefore I conceive, thar, the verdi& in London is good. 
- *- enough, and effeuall: And note, That Rods ſaid- that hee was of 
Councell in ſuch a caſe in the Kings Bench betwixt Nevel and Dene. * 


© Mich. 28,29. Eliz, hs (ommon Pleas. 
1 - 4 ” - $e's ; 

N an Aion of Treſpaſſe, the Defendant pleaded, that at: ano- 

. ther time -before the Treſpaſſe, he did: recover- againſt, the. ſame 
Plaintiffe in an Eje&#5one firme, and demanded judgement.: And the 

| opinion of the whole Court was,. Thar 'it is a good plea, prims facie, 
and that the. poſſeſlion is bound by it ; for otherwiſe the: recovery 

' ſhould be in _yaine and uneffectuall. And Anderſon chiefe Juſtice, 
ſaid, That if two-claime one andthe ſame. Land. by ſeverhll Leaſes, 
and the,one recovereth, in an Ejefiove firme againſt the other ;" that. 
ifafterwards, the other bring an Ejettione firme of the ſame Land, 
the firſt: recovery ſhall be a-barre againſt him. Rodes ſaid, That thee 
 ---, can-ſhew authority, that a recovery _in an Ad terminum quem prexeriie+ 
ſhgll-bind the poſleſſion.. : = PATEL $37 ISO t 
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N TreſpaſſeSthe Defendant did juſtifle' as Bailiffe untd-anocher: 
© The Plaint: 


-_ 


iffe replied that. he took his cattell of bis ownwrong;.. - | 


" 428 
I Io 


n TIT 2 k AW 


withour' that rhat he was his Bailiffe: Anderſon chiefe Juſtice, IF one 
have cauſe to diſtreine my goods, and 'a ſtranger of his own wrong, 
without any warrant or authority given him by the other, take my 
goods nor as Bailiff, or ſervant to the other. And I bring an Action of 
rreſpaſſe againſt him ; can h&excufe himfelf, by ſaying, that he did.it as 
my Bailiffe or Servant > Can he fo farther his miſ-demeanours upon 
another > He cannot ;, for once he was a trefpaſſer, an@ his intent 
was manifeſt. Bar if one diftrein as Bailiffe, although in truth, he is not 
Bailiffe ; if afterhein whoſe right he doth it, *doth aſſent to. it, he 
ſhall not be puniſhed: asa trefpaſſour ; for that: aſſent ſhall have re- 
ſation unto the time of the diftreſfe taken; and fo is the book of 7. 
H.4. And all that” was agreed by Periam, Shuteleworrh, What if. hee 
diftraine generally, not fhewing his*intent, nor the cauſe wherefore 
he diftrained? &c. ad bor non fair reſponſum. * Rodes, came*to Ander for, 
and ſaid unto him, If I having caufe todiftrain; come tothe Land,and 
-Uiſtraine, and another ask the cauſe why-T do ſ0? if T aſfigne @ cauſe 


. nottrue or inſufficient, yet when angftion is brought againſt me, I may 


avow or juſtifie, and affigne any other cauſe. Anuerſof# That 16: ano- 
ther caſe; but in the principall caſeclearly rhe taKing is-not goot; ro 
m__—_ Job agreed. RA Pigs na lp 
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Mich. 28, 29. Eliz .in the Common Pleas. 


130.) Hoops and Wirscons's' Cale.  - 


| TE an Attaint brought by Hoodie againſt Finſomber,&c. Oneof the 


Grand Jury was challenged, becauſe he was a Captain,and sne of the 
Petie Jury, was his Lieutenarit ; And. it was holden.by the whole 
Court, that that was. no principall challenge.. 7indhavs, It hath been 
holden no principall challenge, notwirhſtanding-that:one of rhe Ju- 
rors was. Maſter of the Game, and one of the Petit Jury was Kees 
pe of his Park. Andin that caſe, it was holden by alt the Juſtices, 

hat if a man make a Leaſe, rendring rent upon condirion,-that' if 


' the rent be behind, and no ſufficient diſtreſſe uponthe Land; that then: 


the Leſſor may re-enter ; If the Rent be behind, and there be a piece 
of lead, or other thing hidden in the Land, and no other -thing there 
robe diſtrained, the Leſſor may re-enter; for the diffreNe ought to 
be open, and to be come by; for if it ſhould be otherwiſe ſaid a ſufficient 
diftreſſe, one might incloſe money, or other things within a-wall ; 
and thereby, the Leſſor ſhould be excluded of his re-entry, | bs 


Mich. 
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Mich. 28, 29. Eliz. in the Common'Pleas. = 
F* a nare Impedit, the Plaintiffe counted, That the Defendant 
- being Parſon ofthe Churchin queſtion, was preſented to another 
Benefice, and inducted 15 - Apri/is, and thatthe: other Church became 
yoid, &c. The Defendant ſaid, That he was. qualified at ſuch a dey, 
which was after 15 Apri/#, without that, that he was inducted 15 A- 
pril. And the Court was of opinion ( Anderſon being abſent) thatit 
 wasno good Traverſe, for he. ought to have ſaid generally; without 
' thar, thatho was inducted beforethe day in which he is alledged to: be 
| ified. »As if onedeclare in Treſpaſle done 1 Aprilz, and the De- 
endant plead a Releaſe 1. Feb. he ought to traverſe without that, that 
the Treſpaſſe was done before the Releaſe, by Periam Juſtice. 


Mich. 28, 29. Eliz. in the Conad Pleas. | 


. 132, +:HarLes and Home's Caſe. _ © 
= TN an Avowry for Damage feaſance, one pleaded a Leaſe made unto- 
| þ him by 1. S. the other ſaid, that before the Leaſe,7. $. did enfeoff 
_ him; | the other replied and maintained the ſaid Leaſe: abſqwer boc quod 
 J.S. ſciftws feoffavit. -Gawdy, The Traverſe is not formall , for the 
. word ſciftus. is idle, and _— be'left out ; for he cannot enfeoff-if 
that he were not. ſeiſed ; and it hath never been ſceenthat. the ſeifin in _ 

.- © @chCaſe [hath been traverſed... but generally in Pleading- the Tra-' 
- verſe hath been ab/qze hoc, that Feoffavit, without ſpeaking of ſei- 

" fin, whichis ſuperfluous. And ſo was the opinion of the whole Court.. 


_— 


_- Mich. 28,29. Eliz, in the Common Pleas... 

, : F243 2: | | 

H E Queen granted Lands unto _the Earle of Leiceſter by her Let+ 
"ow Patents; the Patentee made a Leaſe ofthe Land unto anothes:. 
Shmttleworth moved it to the Court, Whether the Patentee:onght-eO 

'* ſhew: the Letters Patents ; and he conceived, He need not, -becauſg he 2 

bath' not any intereſt in them, bur the ſamedo belong only to rhe Earle. p- 

| As if aRent be granted to offe in Fee, and he taketh awife and di- -» 


- 


'-eth 


. 


" ” 


uz Wood againſt eAſp and Fofter. 
eth, andthe Wife bringeth a Writ of Dower, ſhe is not bound to 
' ſhew the firſt Deed by which the Rent7was granted to her Huſ- 
band, becauſe the Deed doth not belong unto her. So hee who ſues 
for a Legacie, is not tied to ſhew the Will, becauſe the ſame belongs 
to the Executor,and not him. Periam Juſtice, The Caſes are not alike, 
for they areStrangers and not Privies, but the Leſſee in the prin- 
_ cipall Caſe deriveth his intereſt from the Letters Patents, and there- 

| forehe ought-to ſhew them. Rodes Juſtice remembred Throgmortor's 
Caſe, Com.148. a. where a Leaſe was made by an Abbot to. S. 
and afterwards the ſame Abbot made a Leaſe unto another to begin 
after the determination of the firſt Leaſe made. to 7. S. and exception 
was taken, That he ought to have ſhewed the Deed of the firſt Leaſe, 
and the Exception was diſallowed by the Court. Periam, That caſe, 
is not like this caſe ; and he ſaid, That, as he conceived, the Leſſee in 
this caſe ought to ſhew forth the letters Patents ; and if any Books were 
againſt his Opinion, it was marvellous. Bo : 


Am 


— 


Mich. 28,29 Eliz, in the Common Pleas. 


I 
N E intruded after the death 3 Tenant for life, -and died ſeiſed, 
and the land deſcended to his Heire; and a Writ of Intruſion 
was brought in the Per againſt the. Heir ; and GawdySerjeant prayed 
a Writ of Eſtrepment againſt the Tenant. -And firſt the Court was in 


doubt what to do ; but afterwards when they had conſidered ofthe - 


| Statute of G/ouceſter,Cap.1. in the end of it, Arderſon ſaid, If the 
Writ be in the: Per, take the Writ of Eſtrepment ; but if the Writ 
be not in the Per, we doubt whether a Writ of Eftrepment will lie or 
nor. | : . 


I 


Mich. 28 && 29 Eliz, In the Common Pleas. 
| 135 | Woop againſt ASH and FosreR. 


Ertain Lands with a Stock of Sheep was leaſed by Indenture - and 

the Leſſee did covenant by the ſame Indenture, to reſtore unto 

the Leſſor at the end of the Terme, ſo many Sheep in number as he 
took in Leaſe, and that they ſhould be betwixr the age of two and four 
years. Afterwards the Leſſee granted the ſame Stock unto a Stranger 
NiZ. tO Elizabeth Winſor, who was the wife of Aſo: ; whereas in ruth, 

| | all 


"» 


.:\”.. JY/ood againſt Aſhe and Fofter. - ns 
all, the ancient Stock was ſpent. And it was holden by all the Ju- 
ſtices upon an Evidence given unto a Jury at the Bar, That when ſuch 
a Stock of Sheep;is leaſed for years, the principall Property doth remain 
inthe Leſſor, as long as thoſe Sheep'which were in eſe atthe time of 
the Leaſe, ſhould live ; bur if,any. of them do die, and other come 
in their'roomes, then' the property-of thoſe- new Sheep doth: belon 
to the Leſſee; and therefare they held, that:the ſecond Leſſee ſhoul 
have ſo many of the Sheep as were left, and did remaine at the end 
of the Leaſe, and no other. And yet it was objected by ialmeſley, 
That. the Stock was entire, and that as ſoon. as any other came in 
the : room of the ancient . Sheep which were dead, that they were ac- 
counted part of the ſame ſtock; and although they be altdead, and 
ſo. changed ſuccelfively. two or three times; yet he faid) ir ſhall be 
faid the ſame ſtock. - And he reſembled the ſame to the. caſe of a 
Corporation, which although all che Corporation die, and other new 
men come in-their places, it ſhall be ſaid the ſame Corporation. But 
notwithſtanding his Opinion, all the Juſtices: were of opinion 'as be- 
. fore... Watmeſley ſaid, That agreeing with his opinion was the opinion 
of all the civill Lawyers : but the Court was angry,: and rebuked him, 
that hedidin ſuch manner croſle their opinions,and'thar he cited the o- 
inion of Civilians in our Lawzand they reſolved the contrary; and the 
E14, there js a difference betwixt the Leaſe of other Goods; and-a leafe 
of live Cattel ; for iti the firſt Caſe if any thing be added for mending, 
repairing, or otherwiſe by the Leſſee, at the end che Leſſor ſhall have 
the additions, : for 'of them he hath alwayes the property, and they are 
annexed to the principal! ; but Lambs, Calves, &c. are ſevered from 
the principall; and are the Profits ariſing of the Principall, which 
the Lefſee'ought to have, elſe he ſhould pay his Rent for nothing : 
And as: to the iſſue upon the Cepir by Fofter, it was ſhewed; 
That he did but ftay the Sheep in his Manor, where he had Felt 
lons Goods, Waifes, and Strayes, and that the 'Sheep were 
ſtayed upon a Huy and Cry ;  and:that he had taken Bond of one, to 
whom he had delivered the Sheep, to render them to him who had the 
right of them.” And that ſtay was holden by the Court to be our of 
the point of the Ifſue ; For that he who doth ſtay, doth not take. - ' 


I 14. Heirsof $".R.Lewknor && Ford's Caſe. 


* -— Mich.28,29. Blix, in the Common Pleas. 
- 136+ The Heirs of Sis Rocsk Lewknos. 
Piet in and Forp's Caſe. oe 


| Intrater P aſch, 2%. El. Rot. $16. $76 | 
I R - Roger Lewkyor, feiſed of Wallingford Park, made a leafe thereof 
g nato Ford for years, .and died: the: Leſſee granted over his term 
to anothet,: excepting the Wood : the term expired; nnd now an 
action 'of Waſte. was brought againſt the fecond leflee by che two 
Coparceners and the Heir of the third Coparcener,, her Husband being 
tenant by the courteſie. And Shnrrlewerth and Snag Serjeantsdid ar- 
gue, that the ation would not fiein the form as. was brought. And 
the firſt Exception which: was. taken by them was, becauſe the nQion 
was generall ,. viz. ned fecit Vaſtners in terris quas Sir R Lewk- 
cor pater predif? the plaintiffs, cujwus vader inf ſunt, prefat” defend? 
demifit, &c. and the Count was, that the Reverfion was entailed by 
Parhament unto the Heirs of the bedy of Sir Roger Lewkner ; and ſo 
they conceived, that the Writ ought to have: been ſpeciall, viz. capes 
heredes ae corpore 5pſe ſunt. For they ſaid, that'although' thete is not 
any fach form in the Regiſter, yet in novo raſu nounm remediges off ap- 
ponendum : 'And therefore they compared this caſe to the caſe im Fir. 
Nat. Breviam 57. c. viz. If land be-given to Husband and Wife, and 
to the Heirs of the body of the Wife, and the Wife hath iffae and dieth,, 
and the Husband committeth Waſte, the Writ in that caſe andthe like, 
ſhatl be ſpecia!l, and ſhail make ſpeciall recital! of the eftate-; And 
£' is the'caſe 26. H. 8.6. where Ceſtny que uſe makes a! leaſe.- ind the- 
teffee commits Waſte : t2e-aRtion was brought by the Feoffees, con- 
taining the ſpeciall matter” ; andit was good, althongh therewere-not 
any ſuch Writ. in the Regiſter, cjz@ heredes de corpore ; and we-are 
not to. deviſe a new form in ſuch cafe, but it is ſufficient x6 Thew'the 
you matter.to the -Codre.. Alſo the words of the' Writ -are -trne ; 
or they are Heirs to Sir Roger Lewkyor : and the count is ſufficient. 
purſuant and agreeing to their Writ : for they are Heirs, although 
they are. not ſpecial Heirs of the body: and ſo the Court was of opi- 
gion that.the Writ was good, notwi rags, that Exception. _And 
Anderſon and. Periams Juſtices, ſaid, That.the caſe is not. to be compared: 
to thecaſe in F.Nar. By. 57.c. for there he cannot ſhew by whoſe De- 
miſe the Tenant holdeth, if he doth not ſhew the ſpeciall conveyance ;. 
viz. that the land was ou to The Husband and Wife, and the Heirs + 
of the body of the Wife.: Nor is it. like unto the caſe of 26. HF. 8.6. 
for 


+ 
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forithe ſame cauſe : for alyayes the [demiſe of the Tenant ought tq'be 
eſpecially ſhewed and certainly ; which it- cannot be in theſe two:584 
ſes, but by the diſcloſing of the Title alſn to the Reverſion.. Another 
Exception was taken, .becauſe that the Wrix, doth ſuppole quod renuge 
ame, Which (as they conceived) is to be meant, that reawerynt joynt- 
ly ; wheregs'in each they were Tenantsin common. M#almeſley con. 
trary ; becauſe there is not any other form of Writ : for there is not 
any. Writ which doth contain two Tenwernunts. And the words of the 
Writ; are trye, quod tevnernur, although terwerwnt in Common. But 
although they were nqt true, yet becauſe. there is no other form of 
Writ; :it is. good enqugh... As Littleton, If a leaſe be made for half a 
year,/.and-the;Leſſee doth waſte, yet the Writ ſhall ſuppoſe, quod tc- 
wet ad ferminuw: arnnorum : and the count ſhall be ſpeciall, 40. Ed. 3. 
41.-E, 3.18. If the Leffee doth commit waſte, and granteth over his 
term, the Writ ſhall be brought againſt the Grantor, and ſhall ſup- 
poſe; gued tener; and yet in truth, he doth not hold the Land. 44. 
Ed,.z:: and Fitz. :If one make divers leaſes of divers lands, and the ' 
Leflee dath waſte in thei all, the Leſſor ſhall have one Writ of walte 
ſuppoſing quod rexet ; and the Writ ſhall not contain two Terers : And 
bs alſo the opiniqn of the Court. The third Exception was 
becauſe chat the. Writ was brought by the two coparceners, and the 
Heir of the third coparcener, without naming of the Tenant by the 
Courtelie. And thereupon Szagg cited the Caſe of 4. Ea. 3. That 
where a Leaſe is made-for life,” the Remainder for life, and the tenant - 
tor life doth waſte, he in the Reverſion cannot have an Action of watte 
during the life of him in the 'Remainder. . So in this caſe, thEHeir of 
the! + 7 91 lonbevangheckene haye :waite , becauſe the mean eſtate/for 
life is:in the Tenant by the courteſie : And to proye that the Tenant þy 
the courteſie ought" to joyn, he cited 3.E.3. which he had ſeen inthe 
Book it ſelf at large; where the Reverſion of-a tenant in Dower was 
granted- to -the Husþand, and to the Heirs of the Husband, and the 
tenant.ia Doiwer did waſte, and they did joyninan Action of waſte,and 
not goad.And'ſo is 17.E,3.37-F.N,B.59f. and 22.H.6.25.4. Walmſley 
contrary : for here jn:our caſe there is nothing to be recovered by the 
tenant by the courteſie, for he cannot recover damages, becauſe the diſ- 
| inhereſin is not to him ; and the term is expired, and therefore no. place 
waſted is to be recovered : and therefore it is ndt like unto the Books 
which have been cited.; for in all thoſe the tenant was.in poſſeſſion,and 
the place-waſted was to be recovered, which ought to go to both accor- 
ding to their eſtates in reverſion. But it is not ſo here; for in as much as 
the term is expired, the landis inthe tenant by the courteſie, and ſo he 
hath go cauſe to complain. And ſuch alſo wasthe opinion of the whole 
Court,viz.that becauſe the.term was ended,that the Writ was good not- 


withſtanding the ſaid Exception. 
2% Q 2 Then 


16 Heirs of S*R; Lewkner & Ford's Caſe. 
© Then concerning the principall matter-in 'Law, * which was; Whe- - 
ther the Writ were well brought-againft the ſecond Leſſee, or whether 
it ought -to have been brought againſt the firſt Leffee ; It was argued 
by Shnttleworrh, that it ought to have been- brought againſt the firſt 
Leſſee ; for when he granted 'over his term, excepting the' trees, the 
Exception was good : Erge,&c.For whien the Land upon which the trees 
are growing, is leaſed out to-another, the trees paſſe with-the :T.caſe 
as well as the Land, and the Py of them is in the Leſſee during 
the term ; and therefore when he grants*his term, hee may well ex- 
cept the trees, as well as the firſt Leſſor might: have done. 'And'that'is 
proved by the Statute of ' Marlebridge, Cap. 23. for! before that'Sta- 
rute the Leſſee was not puniſhable*for cutting:downe the-rrees, and-thar 
Statute doth not alter the properties of the trees, but onely that the 
Leſſee ſhall render damages if he cut them down, 8&c. Alſo the words 
of the-Writ of Walt proveth the ſame, which are, viz. i» revric, de- 
mibus &c. fibi dimiſſir. Allo the Leſfee might have cut them -down*-for 
reparations, &c and for fire-wood, if there were not ſufficient under- 
woods; which he could not have done, if the*'trees 'had':been ex- 
cepted. Andin 23. H.8. in Brooke, It is holden, that the excepting of 
the trees, is the excepting of- the Soile. And ſois46.-E.3. 22: Where 
one made a Leaſe, excepting the woods, and afterwards the Leffee did 
cut them down, and the Leſſor brought an Aion of Treſpaſle 'quare 
vi & armss clauſum fregit, &c. andit was good, 'notwithſtanding that 
Exception was taken to it. And itis holden in 12. E. 4.8. by Fairfax 
and Littleton, That if the Leſſee - cut the. trees, that the' 'Leſſor 
cannot carry them away, but he is put to his Action of Waſte. Fexner 
and Walweſley Serjeants contrary : and they conceived, that this Leſs 
fee hath bur a ſpeciall property in the trees, viz; for:fire-boot;; plongh- 
boot, houſe-boot, &c. And if he paſſe over. the? Lands unto/another; 
that he cannot reſerve unto himſelte that ſpecial! property in- tlie trees, 
no more then he who hath common appendant can grant the' princi- 
pall, excepting and reſerving the Common, ; or grant the Land, ex- 
cepting the foldage. The grand property of: theitrees>doth:remain in 
the Leſſor, and it is proved by: 10.-.7.30.. and 27. H:8.14\.&c.:TfTe- 

- nant for life, and he in'the reverſion, joyne in'a Leaſe; 'and the Leſſee 
doth waſt, they ſhall joyne'in an Action of-Waſt,-and Tenant for life 

_ fhalbrecover the Free-hold; and the firſt Leffor the damages ; which 
proves that the property of the trees is'in him. :Asto that that he:was 
diſpuniſhable at rhe common law, that was the' folly of ithe-Lefſor ; 
and although it was ſo at the common law, yet -it is otherwiſe: at; this 
day. For when'the Statute ſayes, That the Leſfor ſhall recover: da- 
mages for the Waſt, that proves ſufficiently that the property vgf the 
rrees is in him, as the Statute of erron Cap,q. enats. That if rhe Leſ- 
ſor do approve part of the Waſt, leaving ſufficient'for the: Commo- 

: | ners.. 
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ners «©: dvheyjaet twithitahding, that brihg-an Aſſize,' they ſhall-be 
barred invthat: -aſe ; 'and:theJiordimayhave an Atior afTreſpae ay 
cainit'them if they break the Hedges by force of that Statute, as it hath 
9m adjudged; forthe-intent of the Statute, was to ſettle the Inheri- 
tance of the-Land approved without interruption..of the Commoners ; 
And ſon this caſe. But, Note, that by the Statute of -CHoarlebriage, 
the Leſ(pr ſhall recover:damages for the houſes, &c:; which are waſted, 
&c.' and yet a man cannot inferre thereupon, -that.therefore-the:Leſſee 
hath no'Intereſt-or property. in them ;-- and ſuch, intereſt hath he in 
the-trees, hotwithſtanding} the words of the Statute, (which. is con- 
rrary-to this meaning, as it ſeems,)-And therefore Zx4re, If there be 
any- difference /berwixt::them, and what ſhall be meant. bychis word 
F Property-7 But the damages are-giyen-by'the Statute in. reſpect of the 
property: w ich-the Leſſor is to have in reverſion, after the Leaſe de- 
termined.” Anderſon Chiefe Jultice, The Leſſor hath no- greater pro- 
petty'in-rhe trees, then the; Commoner: hath; in, the ſoile. Y/almeſtey, 
2.H;7.54. aad10. Hh. The Lefſor ;may pive leave: to- che-Leſles 
to: cut--the trees; and- the: dane. ſhall; be; 8:!gogd plea, in;an Action 
of Waſt ; andrhe'teaſon of both the hooks; 4s,' becauſe the property 
of: them-is in the Leſſor ; : and t6-this;purpoſe the difference is taken-in 
2. H.7.. betwixt, Gravell and trees.-42; H. 3,;1f. a' Prior licence. the 
Lefſeeto cut 'trees,; the ſaine ſhall diſcharge himin .Waſt,, brought. by 
the 'Succeſſour.: Bur if ' the Leſſee cutteth.down the: trees, ;and thenmhe 
Prior doth releaſe-unto himy; the ame ſhall not; barre, the -Succeſlour 4 
and fois 21. 'H.6. Atſo hexcited Galpepers caſe, 2-Eliz. and gd. E.3; 
Sratham: and 40. Af. 22. to;prove that, the, Leſſor ſhall have, the 
Wind-falls, 'If a ſtranger cutteth down trees, and; the Leſſee bringerh 
ahiAibnof Treſpaſſe, he ſhall recover bur-according to. his loſe, viz} | 
for lopping and tdpping. As to that-which wasſaid,; Thar if the Loſſre 
cat down trees, that the-Leſſor:canndt.take chem away,thar is,xrye 1. for 
that there is 2 contra of the Law,that if theLeſſee dot hcut them down, 
that he ſhall have the trees ; and the Leſſor; ſhall have: treble da 
for them. Alſo he ſaid, That the trees.gre-no:part of the.thing demi 
but are as ſervants,and ſhall be for reparations. As if one hath a Piſcarie 
in the land of another man,the land atdjoyning'is as it were a fervant;viz. 
to drie the Nets; $0, if one have Fonduitgipes lyiggiio the land of a- 
ther, he may dig the land for ro mend the pipes; and yethe hath no In- 
tereſt,nor Free-hold ; To that which was ſaid, That by the excepring of 
the trees, the land upon which they ftopd is excepted ; It is true, as a ſer- 
vant to the trees, for their nouriſhment, but not otherwiſe ; for if the 
Leſſor'felleth the trees, heafterwards ſhall not. meddle.with.ithe-Jand; 
eric ſhall be wholly in the Leſſee, quia ſublara can{a, tollirnr e ffeFtu 
And if: the Leſſee -tieth a horſe 'upon- the land, where the, trees hood 
the Leffor may diſtraineithe ſame for his. rent, AC. AVOR5 94 1pRD 
Fj \ an 


4dnd- within hisdiſtfeſs; :apd Bee, and holden of -bim ; And-be. ſaid, 
thatthe leſſor may grant the trees, burſo cannottheleſfee ; and there, 
fore he ſaid, [That rhe p__y is in the leſſor, and not in the leſſee : 

Alſo if the teffor granteth them, they paſſe without Atturnment : But: 
contrary, ifthe leſſor had but a Reverſion in-them :- Alſo ifrhe leſlox 
cutteth them d0wn;' his Rene ſhalt not be apportioned, and therefore 
they are tio part of the thirip detnifed t: For:26.H. 7, : and reaps E, 1; 
Fitz. aſte, two or tliree places it'iv holden, That if, the Waſte be 
done Sparſim in a Cloſe or Grove, the leſſor ſhall recayer the whole : 
Then admir thar.the trees excepted are cut down/parſim; if the Excep- 
tion ſhall be g6ad, how ſhall xliething: waſted be recovered, . and. a» 
gainſt whom? gwod nora; Andrr/on' Chief: Juſtice did conceive that 
the Exception was void; and/tharche-AdGtion-was well brought ; and 
| he ſaid, Ir was a' Knaviſh and Fooliſh demiſe z and' if it ſhould be 
good, many miſthiefs would follow, .' which he would not remember. 
PWindbam Juſtice was of theſarhe opinion, and he ſaid, The leſfor mighs 
have excepted them, and fo make from the. leſſee. his} fixe. wood and 
bote, &c.” Bur the leflee'coutd not'grafht his <Rate. excepting 
thetrees, becauſehe had buewſpectall  intereft' in-them; viz. for his 
fire-bote, &c. which ſhall gowirtithe land; PeriamJuitice agreed, 
That as to ſuch aſpeciall-property, none-can have it, Þut ſuch a one 
who hath the { nd; and therefore the exceptionof the Woqgd | by the 
leſſee was void-- But as ts the.vther things; perhaps if they; were Ap. 
ple trees, or other Pruit-Treestheexception had:beengood.,': Allo ale 
thoughthe trees are not let direfthy; -yer -they are after a ſort. by a 
mean, as annexed totheland; and ifthe Action bebrought againſt 
him who made the exception, the cannot plead that they were letuarg 
him, and therefore he'donbted of the exception, Roder Juſtice alſo.faid, 
That he doubted ofthe Excepti- 4 And" b& aid; - That-the Book -of 
44 Z.3.is,' That the leſfeeThould havetheiWind-falls, and be did not. 
much regard'the Opinion of Stathaw.' - But eLnderſox: Chief Juſtice 
was of opinion; that the leflor ſhoutd have the Wind-falls; Note, the 
Caſe was nor adjudged atrhis time; oO oo 
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2 of 1.E1:z.cap.2. for the omitting of the Crofling'ot a Child in Bagy: 
tiling ofhim. The Caſe was, That a Miniſter out of his Cure,at.ano- 
ther Church, viz. at Chelmesfordiin-Efſex,did Baptize a Child withour- 
754 +: = the 


x : "hr Da x bs __ 
T \ J 7 CY VE - * OJ» >. IG na Mm P ——_— - 
3 5 4. +D * oy Sh. 83 GST: ak? w BY f < , *$ Bl T7. TY, + , 
| | ; _ { 1 80S $© Mi Sons IF: ELSE 6 | e 2 - 3 
» . »j+ R «4 . . 4 Ti * 47") , ? 
: Us - - o 4 . » Ll - p 
F s . P , if / $, en 
wy a a — w* = F: - 6 a 
Ss © © . [4 4 A 7 « P OP 4 © OY p ! oo 
.* ., pP 5 i FS: £ .j i x , »' 8 ISP, 28) 
® - ” A 


the Sign of the Croſſe ; for which he was indited. The firſt Excep- 
tion was, That the Statnte fpeaks of Minifters which do not uſe the 
adminiſtring ofthe Sacrament in ſuch Cathedrall Churches, or Pariſh 
Churches, as he ſhould uſe to adminiſter the ſame \; that. this was not 
the Pariſh Church in which he ſhould uſe the fame. Sx: Juſtice was of 
opinion, Thar it was gaod, - notwithſtanding that ; for _ the 
Statute might be greatly defrauded. The words of the Statute are far- 
ther [| Or ſhall wyfully or obſtinately, ſtanding in the ſame, uſe any 
other Rule, Ceremony, Ordex, Forme,. &c. ] 2. He took another 
Exception upon thoſe words;;... For the, omitting of the Croſling 
only. is purt., and it is. not ſhewed that he uſed any ofher .rice, or 
Ceremony, &Cc. . for there oyghtto be ſame Poſitive thing. © 3. He 
doth not ſhew the Place.or Pariſh where he. perſiſted init, and that is 
materiall and iſſuable. The fourth Exception was, Becauſe it was 
Tnquiſitiocapta coram Jobanne Pejer, Waltero Mildmay, and ſo named 
. four of them, by vertne of a Commiſſion dire&ed to them and to 0- 
thers, and doth not ſhew what others, vec. quod illi fuerunt preſentes ; 
and then ifthe Commiſlien were to them-2lf joinfly, and rwo only were 
reſent, then it was coram »0n judice; and ſo void. 5. The Stature 
Fes That if any Parſon or Vicar ;, but doth not ſay, being Miniſter 
Dei. - The ſixth was, That: it was at ayother Church, &c.. . #:: 
Chief Juſtice, If this Evaſion ſhould be allowed, che Statute were net 
to the purpoſe: - The. ſerenth was, That it deth, not ſhew where 
the pertiftin was, fox'that isa {pecrall thing, 'and material and iſſua- 
ble. #7ray Chief Juſtice conceived, That that. wil a materiall Ex- 
Ception, and-that the other Exceptions-were bur frivolous ;.. and were 
Satgoef,,'; 7 i Uo rg en > ' TERS EIN 
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CYP Warren demanded by a'Writ: of Debt in the Cotnnida Pleas 
Forty Pound, and upon his-Declaration did confefs himſelfe ſa- 
tisfied of Twenty Pound, - and thereupon Error was:hrought in the 
King's Bench : And the Judgement reverſed, becauſe by his Declarati- 
on he had abated his Writ ;. and he ought to have Judgement according ' 
to his Writ, and not accoding tothis Declaration. , The Error aſfigne 
wasin the Ontlawry/;: "ant it was bolden by all the Juſtices. That if the 
principal! Record be reverſed for Error,*that the Ouelaywry, which & 
grounded upon.itiſhall-be reverſed-alfo.. orig wy 
$3468, 


. Warren's Caſe. _ 
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_  Roote's (Cafe. 


Hill. 29. Eliz; in the Kings Bench. 


HE Caſe was ina Prohibition touching Tithes ;' and the libell 
in the Spirituall Court was for Corn and Hay, and other things 
and the Tenant of the land did preſcribe-to pay in one part of the land, 
the third part ofthe tenth ; 'and iy another part; the moity of the tenth 
of Corn, for all mantier of Tithes. And:the Court did incline that the ' 
ſame was a good preſcription. And a Prohibition was granted tothe 
Ecclefiaſticall Court. £ ” | 


Hill. 29.Eliz, mn the King's Bench. ©, 
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A ' Man was poſſeſſed for the terme offſix years'of a Tavern: in Loy- 
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der; and leaſed the ſame:unto another for thtee years; and:it was 
covenanted betwixt them, that; during the three years, - 4#0/5htt menſe, 
monthly the lefſge ſhould give an Account to the leſſor” of the*'Wine 
which heſold, and ſhould pay unto him for _ Tun ſold, fo '\much 
money, And afterwards the leſſor granted'the'three years which were 
remaining ofthe ſix years to another ; and he did requeſt the leſſee to 
account, and he would not ; whereupon he brought an Aion of Co- 
venant; and the Defendant pleaded, That he had accounted to the Aſ- 
ſignee of the three years : and uponthat: there was a Demurrer joyned. 
And the better opinion of the Court was,that it was no Plea, becauſe it 
was not a Covenant, which did go with the land, or the Reverſion ; 
but was a collaterall thing, and did not paſs by the aſſignment of the 
three years... | 
 ... lll. 29. Eli, mthe King's Bench. 
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T: was adjudged. 'That-the bringing of a 'Writ;of Ertor to-reverſe a 
*F Fine by an Infant, during Iris nonage, isnot ſufficient; but the Fine 
by Judgement in the Writ of Error muſt be reverſed during his No- 
nage. 

Hill. 


Widall and Sr. Fobn A [bton's Caſe. 12 


Flill. 29. .Eliz,. in the ( ommon Pleas. 
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A Writ of Error was brought by 7:da/, againſt Sr. Fohn A/>ſtos,, 
becauſe inthe other aRion _ an ation of Waſt: The Plaintiff 
there did declare, that he was ſciſed, and fo ſeiſed demi/it pro termine 
annorum, &c. and did not ſhew of what eſtate he was ſeiſed; And 
et he did ſuppoſe that it was ad exhberedationem ejus, cc. And the ſame 
y Beamount was taken for an exception: as 7, H; 6. A man pleaded a 
Feoffment to two & heredibxs, and doth not ſay, /5, it is uncertain : 
And inthe principal Caſe it ſhall be ſuppoſed, that he hath but an eſtate 
for life, for it ſhall not be intended that he hath an eſtate of Inheritance, 
without expreſſing of words to carry an Inheritance. As 7. Afſ. If I 
grant a Rent to 7. S. and do not name what eſtate he ſhall have in ir, he 
ſhall have but an eſtate for life. But he ſaid, that the Preſidents are, that 
if the word [| ſeiſed ] had been left out, it had been good enough ; 
For by the Book of Entries,. a man may ſay | demifit } withourſaying 
that he was ſeiſed &-.dewsfir : Butif a man will plead athing which is nor 
neceſſary to be pleaded , and miſtake it , it ſhall make his Plea naughe: 
25 in Patridges Cafe: Where a ſuite was upon: the Statute of Mainte- 
nance, It is fufficent to ſay, covtra formam Staturi, But if he will plead 
ſpecially, the: day and place of che Statute, and mif-plead it, it makes all 
naught. Sxi: Juſtice, Iconceive that, that is a fault incurable. But 
upon the other (ide it was argued, that in 21. H. 7. Iris holden,that he 
might plead q#od demiſ;r, withour that, that he was ſeiſed and demifir, as 
there in- an ARion of Debt. And therefore it is but ſurpluſage in the 
principal Caſe. Yide 15. E.4. Agood Caſe, where ſurpluſage ſhall 
not hure, becauſe it is not eraverſable : And he urged that by the Sta- 
tute of 18. E!. the Declaration doth not abate for matter of form : And 
he ſaid that Counts and Declarations ſhall be caken by Intendment ; 
and it ſhall be intended, that if he bringeth Waſt, that he hath ſuch an 
eſtate , that he may maintain ſuch Aion. In Adams Caſe, in the Come 
mentaries, One ſhewed that ſuch an Abbot was ſeiſed , and that the 
Land cameunto the King by Diſſolution , and that the King being ſeiſed, 
did grant the ſame, and did not ſhew of whateſtate che King was 
ſeiſed, and yet it was holden good. See a good Caſe to this purpoſe, 
18. E. 3. Formedon 58. And he ſaid that the Defendant had pleaded N#! 
waſt fait, and therefore he had by his Plea affirmed the Declaration to 


be good. Beamonnt, He ought to have ſaid, reverſione inde fibi &: _ 
R | dibus 
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b 


22  _. Coneye's Caſe. 


dibus , &c. Clenche Juſtice , ] conceive that the Statute of 18. .E?, 
helps that. S=ir Juſtice , No truly. It waz adjourned. 


Fill. 29. Eliz, in the Common Pleas. 
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' A N Adtion of Covenant was brought by a Man, againſt anather 
who-had been his Apprentize. The Defendant pleaded that he 

was within age. The plaintiff did maintain his Action by the Cuſtome of 
Lowden : Where one by Covenant may binde himſelf within age ; And 
Exception was taken to it , That that was a Departure. Daniel, It is no 
Departure, forby 18. R. 2. an Infant brought an Aion againſt Gar- 
diaz irs Socage,and the Gardsas pleaded, that the plaintiff was within age; 
And the plaintiff did maintain his Declaration , that by the Cuſtome of 
fuch a place, An Infant of 18. yeares might bring an Adiion of Account 
againſt his Gardias in Socage, and it was there holden.to be no Depar- 


$5an, before his fallage : But I conceive that they held , that it was by 
Statute ;' That an Infant ſhould not have an Account againſt Gardzaz in: 
Socage, until he was of the age of 21. yeares. Fay. Chief Juſtice 
was of opinion, that it was no Departure ; Fer he faid, it ſhould be 
frivolous to ſhew the whole in his Declaration. viz. That he was an 
Infant ; And that by Cuſtome he might make a Covenant which ſhould 
beinde him; But qzere of his opinion, for that many doubt of it. Y:ide: 
the Caſe 118. R. 2. OTE FT ROTH 3; 


Hill. 29 Eliz, in the King's Bench 
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ging of the plaintiffs Cloſe, and: killing of 18. Coneys there: 
Fhe Defendant Pleaded as to alithe Treſpas; but killing of itwo-Coneys, 


Treſpaſs is ſappoſed, is a Heath in which he hath common of paſture,and: 
that he found them eating of the Graſs, and: that he killed them and car- 
ried them away, as it: was Lawfull forhim todo, &c. Cook , The 
Point is; Whether a commoner having common of paſture;may kill the 
Coneys which are upon the ground ; and hefſaid, hemight not. And 


firſt, 


ture. I conceive, that an Infant cannot have an Account againſt his Gar- | 


CEP 


A N Action of Treſpaſs was brought againſt fohn Coney , for dig- 


Not Guiky ; And as to them he ſaid, that the place where &c. the _ 


» 


Coneye's (aſe. 123 
firſt he ſaid, it is to be conſidered what intereſt he who hath the Freehold, 
may have in ſuch things as are fer Nature, Secondly , What autho- 
rity 2 commoner hath in the gcound in which he hath common :' To the 
firſt, he ſaid, that although ſuch Beaſts are fere Nature, yet they are 
reduced to ſuch propertie when they are in my ground, by reaſon of my 
poſſeſſion , which I then haye in chem , thati may have an aQtion of 
Treſpaſs againſt him who takes them, as 42. Z. 3. 24. If one have Deer 
in his Park,8 another taketh them away,he may bave an aRion of Treſpas 
forthe taking. 12. H.9$. If a Forreſter follow a Buck, which is chaſed 
out of the Park or Forreſt, although that he who hunterh him, killech him 
in his own ground, yet the Forreſter or Keeper may enter into bis ground, 
& retake the Deer, for the propertie and poſſeſſion which he hath in ic by 
the purſuit, 7. H. 6. 38. Ic is holden, char if a wilde Beaſt go our of the 
Park, then the owner of the ground hath loſt the propertie in it. Brook. 
thereupon colleas , that he had a propertie in-it whileſt ic was in his 
Park, 18. E: 4. 14. It is doubted whether a man can have propertie in 
things which are fere Natwre,; But 1o. H.7.6. It is holden, that an 
Account lieth for things fere Nature. Yide 14.H,. $. 1. The Biſhop of 
Londons Caſe, and 22. H. 6. 59. as long as they arein his ground, they 
are in his poſſeſſion, and he ſhall have an Action of Treſpaſs for the 
taking of them, and che Writ ſhall be dams /uas, by Newton. And inthe 
Regilter 102. It is Lyareducent's cuniculos ſuos precij - &c..cepit, But 
it is faid, thag he hath common there: What then? Yet he cannot - 
meddle-with che Wood, Sand, Grafs, but by taking of che ſame with the | 
mouthes of his Cattel: If he who hath the Freehold bring an aRion 
againſt the Commoner for entring into his Land ; If he plead, Not 
euilty,he canaot give in Evidence,that he bath Common there. 22, Af. A 
Commoner cannot put; Cattel ro Apgift : Sos 12.8. And of late it 
was holden fn this Coprt, That where rhe Commaners did preſcribe, 
that the Lord: had uſed toputi bur ſo many of this, Cattelupon the Lands z 
That it was ayoid:-preſcripcion. - Godfrey, Cantrary. Thar it is Lawfult 
for che Commoner x9 killchem : And he agreed-the Caſes which wete 
put by Cook, And he faid, that the owner of :the ground had not the 
very propertie, but a kind of propertie inthem: 3. J.6. and F. N.B. 
If the Writ of Treſpaſs be, .Lf8re cuniculos ſues , cc, The 'Writ that 


" - abate; And yet he hath a propertie in them, ,orrather a pofſeflion-of 


them. I granc, that againſt a ſtranger he might have this Aion of 
Treſpas, but not againſt che Commoner : for he hath a wrong done unto 
him, by their being upon the Land, and therefore he may kill them, 
although -he-may not-meddle withthe Land;-becanfe he hath notan 
Intereſtin it ; and yet he may meddle with che profit of it: as 15. H. 7. 
A Commoner may diſtrain damage feaſant. 43. E. 3. Coneys dig the 
Ground and eate the Graſs of the Commoner, &c. I granr, thar it is 
not lawfull for- the Tenant for life for to kill the Coneys of him, who 

| R 2 hath 
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hath a free Warren in the ground. For if a man bring an Aion of 
Treſpas, Puare Warranem ſuum intravit & cuniculos ſuos cepit , &c. 

Ft is no Plea, that it is his Free-hold, L. 5. E:4. In Treſpaſs, Quare clan-\. 
ſum fregit & cuniculss cepit-= The Defendant faid, that the plaintiff 
made a leaſe at will unto ſuch a man, of the Land; and he as his Servant 

did kill the Coneys , and it was holden no Plea , and yetitis there ſaid, 

that by the grant of the Land the Coneys doth not paſs ; but thereafon 

(as I conceive) is, becauſe it tends to his damage , and therefore that he 

may kill them. And ſo in this Caſe , 2. H. 7. and 4. E. 4. If I have 

Common of paſture in Land , and the Tenant plougheth cheLand, 1 

ſhall-have my Aion upon the Caſe in the Nature of a qued permittar. 

9. E. 4. If one hath Land Os ro my Land, and levy a Nufans , I 
may enter upon his Land and abate the Nuſans. So if a man take my 

goods and carrie them into his own Land, I may enter thereupon and 

retake my goods.Soif a Tenant of the Freehold plough the Land, and ſow 

the ſame with Corn, the Commoner may putin his Cattel, and there 
whit eate the Corn growing upon the Land, and may juſtifie the ſame, 

becauſe che wrong firſt begins by the Tenant ;So if a mando falſly impri- 

ſon me,and pnt mein his houſe, 1 may break his houſe to get forth. 21. Z.6. 

in Treſpaſs, All the Inhabitants of ſuch a Town do preſcribe to have 

Common.in ſuch a field every year after harveſt: And one froward fel- 

low amongſt the reſt will not gather in his Corn within convenient time, If 
the Townſmen pur in their Cattel , and they eate the Corn, he hath no 

remedie for it ; And he asked what remedie the Commoner ſhould have 

for the eating of the Graſs , which his Cattel is to have, if he ſhould not 

kill the Coneys ?- He cannot take them damage feaſants , for he cannoe 

impound them ; Nor doth a Replevin lye of them. 19. E.3.and F.N. 3. 

If the Lord ſurcharge the Common , the Commoner may have an 

Aion againſt him : but inthis Caſe, he can have no Ation. Ganaj, 

Chief Juſtice. He cannot kill the Coneys, becauſe he may have other re- 

medie. Sir Juſtice , A Commoner cannot take or diſtrain the Cattel of 

a Freeholder damage feaſants ; And therefore he cannot kill or deſtroy 

the Coneys, and hehatha remedy ; for he may have an ARtion upon 

the Caſe, or an Afſize againſt him forputting in of the Coneys, if he 

do not leave ſufficient Common, for the Commoner. Judgment was: 
afterwards given for the Plaintiff. 
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Arram and Wilkenſon , Sheriffs of the City of Norwich , brought 

- an Adtion upon the Caſe againſt Bradſpawe , becauſe that they 
being Sheriffs of N. A Capias ad ſatisfaciendum( and ſhewed at whoſe 
Suit, and in what action ) was awarded untothem ; And they, 20. Feb, 
Anno 25. El. direted their Warrant in writing to three Sergeants of the 
ſame City to arreſt him ; by force of which the Sergeants the 26.0f Feb.in 
the ſame year, did Arreſt him in Execution, and that he was reſcued and 
eſcaped: And that they had ſpent divers ſumms of Money in enquiring 
after him, ad grave damnum ecorum, &c. The Defendanr pleaded, Not 
Guiley ; And upon Tryal of the iſſue, a ſpecial Verdi was found, thar 
about 20. Feb. Anno 25. ſuch a Warrant was made by them unto the 
Sergeants, but not 20. Feb. and thatthe Sergeans by force thereof, abou 
26. Feb. did Arreſt him, but not the 26, of Feb. and upon the whole 
matter, there was a demurrer in Law. Taxfic!d, for the Defendant, and 
he faid, Ic was no Lawfull Arreſt. For by 8. E.4. A Bailiff without a 
Warrant in writing may take goods in Execution,and it is good,if it be by 
commandment, by word onely of the Sheriff; but he cannot Arreſt the 
body of a man without a Warrant in writing, & fgillo fgnatum, which 
is not ſhewed here in the plaintiffs Declaration : If one in debt declare 
per fattum ſunm obligatorium,and doth not ſay, fgillo [uo figilatum, it is 
not good. 2xere of that, for the Book of Entries is not ſo. Secondly, he 
faid, it muſt be a preſent loſs or damage to the plaintiffs,orelſe they cannot 
maintain the aRion : They are chargeable, but not charged ; for if the 
Sheriffs dye before he begin any Suit againſt them, their Executors 
ſhall not be charged: But if the plaintiffs have been Arreſted, then they 
areendamaged. Thirdly, as to the VerdiQ, the foot and foundation of 
the aQion is the wrong; and the wrong hereis not found certain ; for it 
is ſuppoſed to be 26. Feb. And alſo that the Warrant was Circa 26. Feb. 
but not 26. Feb. and if it were any day before, then the aRion is main-- 
rainable ; but not, if it were any dayafter. A man brings an aQion, of 
Treſpaſs, ſuppoſing by his writ the ſame to be done 1. May ;. If in truth 
the Treſpaſs was before, then it is good , but ifit were 2. May or at any 
time after 1. May,then itis not good. It was a great Caſe betwixt Vernon 
and Gray, in an Ejettione firme, The EjeAment-was ſuppoſed 1. May, 
andche Jury did finde the EjeAment to be Circa firſt May,and adjudged 
not good. If an Ejettione firme be brought upon a leaſe made 1. 
May, and the Jury finde the EjeAment to becirca 1. May, itis not good.. 
Alſo. here they. could not take him in Execution again , although. 
by they 
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they had found him. For if a man be once out of Execution; by 14: 
H_ 7. He ſhall not be taken again in Execution for the ſame cauſe. 
The Court held it not material whether he ſhewed or not that the War- 
rant was ſub ſ;gillo figillat* , and therefore thy did not ſpeak to it. God- 
frey, for theplaintiff, What if they be not charged, bur chargeable? yet 
they ſhall have their ation upon the Caſe, for the wrong done. viz. 
The Reſcous and the Eſcape, becauſe the Defendant ſhall not take ad- 
vantage of his own wrong; and ſo is the opinion of Frowick, 13. H. 7. 1. 
Reporter. 2uere, For Frowich, faith , He ſhall have an aQtion upon che 
Caſe or Treſpas for breaking of priſon, againſt him , and ſhall recover 
in damage as much as he loſt by the eſcape, and fo he ſhall be helped, 
and not by taking of him again : And Fitzberberr, in his Natura 
Breviam , inthe Writ of Ex parte tals, holds , that upon an Eſcape the 
Gaoler ſhall have a ſpecial Writ upon the Caſe againſt the Priſoner to 
anſwer for the Eſcape, and the damages which the Gaoler ſhall ſuſtain 
thereby : and ir was holden in a great Caſe, viz. One Holts Caſe: 
That it is not neceſſary to ſhew that there was a recovery againſt them. 
Tarfeild , but there it was after a Suit begun, although before recovery. 
Godfrey , they have alſo put it in their Declaration , that they bave ex- 
pznded great ſums of Money in looking for him ; therefore they have 
ſhewed that they were damnified. Tarxfei/d, it was fooliſh for them to 
ſpend their Money, for they could not have taken him agaif, although 
they had found him. Godfrey , A man ſhall have an ation for fear of 
vexation, or trouble, or charge, as one ſhall have a /arrantia Charta, 
before he be impleaded. A man ſhall have a Cria Claudenda , before 
any breach of the encloſure: As to the Verdi, Iris certain enough, 
for it ſaith , od twnc & ibidem ſeipſum recuſſit ; and that cannot but be 
referred to a time certain before. viz. 26. Feb. T anfeild, It ſhall be 
referred to circa, and therefore ad tunc-& ibidem do remain uncertain. 
$*:t Juſtice, Preſently by the eſcape, there was a wrong done, there- 
fore for that he may have an aRtion. Clenche Juſtice ſaid , That he bad 

experience in a Caſe of Treſpas: And it was the opinion of almoſt all 

the Judges 10f Erng/ard , That if the Treſpaſs ſhould be done 
after the day wherein ir is ſuppoſed to be done by the Writ; Yer 
the Writ ſhall not abate, and therefore he ſaid , That the difference of 
the Treſpas done before and after the day fuppoſed by the Writ, is to no 

purpoſe : Further he ſaid, that it ſtandeth chem upon to have their aRion 

before they be ſued by the party , at whoſe Suit be was in Execution : for _ 
perhaps, he who was in Execution might dye, and other changes might 

happen, ſo as they might loſe all. Tarfeiid, What damages ſhall the 

Sheriffs have here , if they ſhall recover before any ation :he brought 

apainſt them, when as iris uncerrain whether ever they ſhall be ſued or 

not ; and ſo uncertzin how much they ſhall be damanified ? But not- 

withſtanding all which was faid by Tarfei/d, Judgment was given for the 

Plaintiffs, | Hill. 
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ONDON doth preſcribe to have a Cuſtom , That after Verdi& 
given in any of the Sheriffs Courts, or ſuch like Court there , that 
the Maior may remove any ſuch Suit before himſelf, and as Chancellor 
ſecundum bonam & ſanam conſcientiam moderate it, and it was moved, 
whether it were a reaſonable cuſtom or oot, becauſe that after tryal by 
ordinary courſe at Law, he ſhould thereby ſtay judgment. andy Juſtice, 
Ie ought to be before judgment, otherwiſe it cannot be, for the Statute 
of 4. H. 4. is, that judgment given in any Court ſhall not be reverſed, 

bur by Ecror or Attaint ; Yide Raffal, Tit: Fudgment. 


— 
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N an Ejefone firme upon a ſpecial Verdict, it was found, that one Fohn: 
[ Brenne was ſeiſed of a Manor where there were Copyholders for life, 
and by Indenrure leaſed a —_— called Harris Tenure, parcel of the 
Land in queſtion,to Peter and oh Blackborow, for eight years, to begin. 
after the death of Brenne & his Vife;and by the ſame Indenture leaſed all 
the Manor to them as before : The Copyholder did ſfurrender,and Brenne 
granted 2 copy to hold according to the cuſtom of the Manor. Brenne 
and his ife died : So as the leaſe of Blackhborow was to begin ; Peter 
entred and granted all his Intereſt unto a ftranger, and died. oh» entred: 
into the whole as Survivor, and made a leaſe thereof to the Plaintiff, 
2nd the Copyholderentred, and he brought the ation. Shxuttleworth 
for the plaintiff : The queſtion is, whether the plaintiff ſhall have Harr# 
Tenure, as in groſs , or as parcel of the Manor? and he conceived, that 
becauſe it is named by it ſelf, that ir ſhall paſs as in groſs; for fo their intent 
appeareth to be. In 33-.8. Dyer 48. A Feoffment was made of a Manor 
to which a Villein was Regardant, by theſe words, viz. Dedi unam 
acram , &c. And further, Deas & conceſſi Vilanum meam : and thereir | 
was holden that the Villein ſhould paſs asin groſs, and that they were: 
ſeveral gifts, although there was but one Deed. The ſame Law ſhall 
be of an Advowſon appendant, 14, and. 15..E4. Dyer, Husband and 

Wife 
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Wife were joint-tenants in Fee of a Manor out of which the Queen had a . 
Rent of twenty pound per aynzm , and ſhe by her Letters patents, in 
Conſideration of Money paid by the Husband , did give, grant, releaſe, 
and remiſe unto the Husband and his heirs the ſaid twenty pound Rear, 
habendum & percipiendam to him and his heirs; The Husband did 
deviſe the Rent unto another and his heirs,and dyed : Thereit is debated, 
whether the Wife ſhould pay the Rent or not ; and it was holden 
that ſhe ſhould pay it , for the deed having words of grant and releaſe, 
it ſhall be referred to the EleRion of the Husband, and for his beſt 
avail how he will cake it;, and there is no neceſſity that the Rent be 
extinguiſhed in his poſſeſſion; for it is a maximein Law , that every 
grant ſhall be taken beneficially for the grantee: ſo is it,if it contain words 
of twointents, he may take that which makes beſt for him. 2x. and 
22. H. 6. A deed comprehendirlg Ded: & conceſſ , was pleaded 
as 3 Feoffment. In5. E. 3. A Regt iſſuing out of Lands in Fee was 
granted to Tenant by the courtelie, to haveand to hold to him and 
bis heirs; It ſhall not be taken as extint, bue the Rent ſhall go to 
his heires, alchough he himſelf could not have it ; Then in our Caſe, 
becauſe it is more beneficial for the Termor , he ſhall have icin groſs ; 
And ſo he ſhall avoid the Eſtate of the Copyholder afterwards ; 
and here is an Eletion made by Peter ſo to have it by the grant of 
his Intereſt over. Our Caſe is not like unto the Caſe of 48. E. 3. 14. 
Where a Ceſſavit was brought, ſuppoſing that the Houſe was holden of 
the Plaintiff by five Shillings, and the Defendant pleaded, that the Ance- - 
ſor of the Plaintiff, by his deed, which he ſhewed forth, gave the houſe to-- 
him'and a ſhop , which are holden by one intire ſervice, and demanded 
judgment, &c- And there it was holden, that that deed did nor prove, 

but that the ſhop might be parcel of the houſe , and not a ſhop in groſs 

by it ſelf. And there Finchaon ſaith, That if a man grant the Manor of F. 

to which an Advowſon is appendant, and the Advowſon of the Church of- 
F. ſo as it is named in groſs , yet it ſhall paſs as appendant; I 

yeild to that , for there it is not more beneficial for him the one 
way or the other , as it is in our Caſe. It may be perhaps ob- 

jefted , That the Plaintiff here ſhall not recover at all for the 

cauſe alleadged in P/o. Comm. 424. in Bracebridges Caſe , becauſe 

that the aRion is brought for a certain number of Acres, as one 

hundred Acres, and it is found that the Plaintiff. hath right but to a 

moyty of them : But it hath been ruled againſt chat ; viz. that be ſhall re- 
cover. Walmeſley Sergeant contrary. Notwithſtanding that this Copy- 
hold be_ twice named ; yet it ſhall paſs as parcel of the Manor, and 
not as a'thing in groſs, and there is but one Rent , one 'Te- 
nure , and one reverſion of both. 45. E.3z. A Fine was levyed 
of a Manor unto which an Advowſon was appendant , whetein a 
third part was rendred back to one for life,with divers Remainders over, 
And 
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And fo of the other two parts, with the advowſon of every third part, 
as aboveſaid; and there it is debated who ſhall have the firſt avoi- 
' dance. And it is holden notwithſtanding the Diviſion as aforeſaid, and 
the — of one before the other, that they are all Tenants in 
common of it : So, as if they cannot . agree to preſent, that Lapſe 
ſhall incurre to the Biſhop ; and there no Prerogative is given to him 
who is firſt named, nor any prejudice to the laſt named; for being by 
one Deed, it ſhall paſſe #xo flat. 14. H.8. 10. ALeaſe was made for 
a year, Er fic de anno ix annum, &c. And there it was debated, whe- 
ther it were a ſeverall Leaſe for every year; and it was ruled, That an 
Action might be brought, ſuppoſing thar he tield for one and twenty 
years, if in truth by force of the ſame Demiſe the Leſſee occupy the 
Land fo long: Andif 1 by my Deed grant unto 4. and Z. the ſer- 
vices of 7. D, and by the ſame Deed the ſervices of 7.S. are alſo gran- 
ted unto them, they are Joyn-tenants of the Services or Seignories + 
So if I leaſe a Manor, reciting every parcell of the Land of the Manor, 
for the whole conſiſts in ſeverall parcels; In33. H.8. (before remem. ; 

bred,) It is faid, That the Advowſon ſhall be appendant, ' if the whole . 
Manor be granted, &c. But if it be admitted that there be / ſeverall 

Leaſes, and that it paſſeth as y_ in groſle ; yet in the izrerim du- 

ring the life of Brenne, and his wife, it is one entire Manor. For if 

Blackberow had levied a Fine thereof before entry, his Intereſt in the, 

Land had not paſſed. And if a Fine be levied of the Manor, and the 

Conufee render back part to one for life, and another part to anorher 

for life, the remainder of the whole to a third ; until the Two enter, it is * 
one entire Manor in the hands of the Conufee. Tf I deviſe that my 

' Executors ſhall ſell fach Lands which are parcell of a Manor, and dye ; 
untifl they ſe}, it remains parcelt of rhe Manor : So if the heir ſellech 

' the Manor, that Land ſhall paſſe, for it is bur executory, and remains 
parcefl nnttl} it be executed. Wherefore in the principall Caſe here, 

. the Copy-hold is good. The reaſon of the Cafe 33. H.8. Dyer 48. 

_ is, becauſe before the grant, the advowſon was not appendant to that 
gcre onely, but to the whole Manor, and to thatacre as parcell of it. 
Alfo he ſaid, that the Copy-fiold Thail be good againſt the Leſſee, be- 
ing granted before execution of his term, when as the Manor was 
entire : For hewho hath a Manor but for one year, may grant Co- 
pies, and the-grant ſhall be good to bind him: in the Reverſion. And 

- if one recovereth an acre, parcell of a Manor before execution, 

it is parcell of the Manor, and by grant of the Manor ſhall paſſe. 
Periam Juſtice, But yet now being executed by the death of the Lefſ- 
ſor and his wife, it isno part of the Manor if they be ſeverall Leaſes. , 
Walmeſley, But the Defendant is in by Cuſtome, by one who is Dowi- 
1145 pro tempore. eAnderſon Chief Juſtice, The Caſe of 48. E.3. is like 


our Caſe. And I conceive clearly here is no ſeverance; but if there had 
S : been 
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been any ſeverance, it had been otherwiſe ; but I doubt of the other 
point. Periam Juſtice, In 13. H.4. the difference is taken betwixt a 
grant of a Manor #»4 cam advocatione; anda grant of a Manor, et 
#lterins, a grant of the Advowſon. In 14. Eliz. Dyer 311. in the 
Caſe of the Lord Cromwell and Andrews, it is moved, If a man bar- 
gain and ſell, give and grant a Manor and Advowſon to one, and, 
afterwards levieth a Fine, or inrolleth the Deed, Dyer held, that 
the Advowſon ſhall paſſe by the Bargain and Sale, as in groſs before 
thar the Deed be enrolled. -But I conceive, that it cannot paſs if the - 
Deed be not enrolled, and then. it ſhall paſs as appendant, by reaſon 
of the intent of the parties: and ſo in this Caſe. And for the laſt 
matter, I conceive, very ftrongly, that when the Leaſe which is exe- 
cutory takes effe&, that it ſhall avoid the 57 por -for although 
at once, v:z. during the expectancy of the ſaid Leaſe, to begin ata 
day to come, the Copy-hold be not extin&t; yet. now - he may 
ſay, That all times, as in reſpe& to him, the Copy-hold Cuſtome was 
broken.. I hold, That.a Tenant in Dower ſhall not avoid a Copy-hold 
made during the -Coverture;; and ſo it hath been adjudged - in the 
Kings Bench. But I conceive, there is a difference betwixt that-Caſe,and 
the Caſe in, queſtion ; for in that Caſe the title of the wife to have 
Dower is not conſummate till the death of the Husband. Anderſon Chief 
Juſtice, I can ſhew you an Authority, That if I grant unto you ſuch 
Land, and the Manor of D. there the Land ſhall paſs as parcell, of 
the Manor. Periam, True there, for it. doth enforce the firſt grant. 
But here the intent of the parties doth appear, and the ſame is to be 
reſpe&ted. Anderſon, But their intent ought to be according to the. 
Law: as in 19. H.8. it is holden it ſhall be in a Deviſe. Azder/on,, 
upon the Argument of this Caſe, ſaid, That if a Warranty be ro a 
whole Manor, and alſo to an Advowſon, the party cannot have 
Two Warrantia Charte. Periam, If he had further ſaid in the Deed, 
That his intent. was that ir ſhould be ſeverall, the ſame had alte- 
'red the Caſe. - Anderſon, No truely; becauſe his intent did. not 
Band with the rule of Law. As if a man deviſe that his Lands ſhall. 
be ſold, and doth not fay by whom, it is void, and yet the intenc 
is. expreſſed. | If the Leaſe had been ' by ſeverall Deeds, Periam 
faid, The- Copy-hold had beene ſevered. Windham denied thar,, 
If _ the Deeds. bee. delivered at. one time. Tt. was adjour- 
ned.. ch 
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A N Information was upon the Statute of 5. & 6. E.6. for buy- 
LE ing of ſeed Corn, having ſufficient of his own, and nor bring- 
ing ſo much unto the Market of his own corn ; and a generall- ile 
was found upon it. And it was delivered for Law to..the Jury by the 
Juſtices, That a Contra& in Market, forcorn not in the Market, or 
which was not there that day, is not within the Branch of the Statute. 
But.if corn or graine be in the Market, although that the Contra& 
be made in a houſe out of the Market, and delivered to the Vendee 
out of the Market, yet it is within the Statute. And in the Argument 
of that Caſe, Audaſin ſaid, That the Marker, ſhall be ſaid, The place 
in the Town where it hath uſed to be kept, andmot every place of the 
Town: Anda Sale in Market overt in Loxdox, ought to bein a Shop 
which is open to the ſtreet, :and not in Chambers or inward rooms, 
otherwiſe the property is not altered. And ſo it is of all Statutes in o- 
pen Markets. And the Recorder of £2»dox ſaid, That ſuch was their 
Cuſtome in. Longox. 
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t was holden by Anderſon chiefe Juſtice, That if one deviſeth Lands 
I tothe heirs of 7. S. and the Clerk writes it to 7. S. and his heirs, 
that the ſame may be holpen by averrment, becauſe the intent of the 
Deviſor is written, and,more ; And it ſhall be naught for that which is 
againſt his intent, ahd againit his will, and good for the reſidue. But 
Fl a Deviſe beto /.S. and his heirs, and it is written but to the heirs 


. 


of 7. $F. there an averrment ſhall not make it good to 7.S. becauſe 
itis not in writing, which the Statute requires : and ſo an averrment 
to take. away ſurpluſage is good, but not to encreaſe that which is 


defeRive in the Will of the Teltator. 


S 3 | AAich. 


i - MWinkfelds (oe. 


DSS ing — 


Mich. 29. Eliz. in the Common Pleas. 


IJzO 
Feoffment was made unto y unto the uſe of him, and his wife, 
A diſ-puniſhable of Waft during their lives; one died, and the 
Survivor committed Waſt; It was the opinion of the whole Court, 
that an Action of Waſt would not lie by him in the Reverſion;' for it 
is a Priviledge which is annexed to the Eſtate, which ſhall continue as 
long as the Eftate doth continue. 


Y 


> 


od —— 


Mich. 29 Eliz. in the Common Pleas. 


” I5I 

A.grants annualem reddisum our of Lands in which he hath nothing. 
The opinion of the Court was, That it is a good grant of an Annyi. 
ty by theſe words (annnalem reddiram.) But whether the Husband ſhall 
have a Writ of Annuity after the death of the wife for an Annuity, 
during the Coverture, they were in ſome doubt; becauſe it is but a thing 
in Action, as is an Obligation : Otherwiſe were it of a Rent which ſhe 
had for life : Note, in pleading for a Rent, he ſhall plead, That he 
was ſeiſed, &c. WE 


Mich. 29. Eliz. inthe Common Pleas. 


152 - ' WiNKFEILD's Caſe. 
A 

4 T Ink feild deviſed Land in Norfolk, to one Winkfeild of Log 
V don, Goldſmith, and to his heirs in Fee. And afterwards 
he made a Deed of Feoffment thereof to divers perſons unto the uſe 
of himfelte for life, without . impeachment of waſte, the Remainder 
unto the Deviſee in fee. But before he ſeated the Deed of Feoffment, 
he asked one, if it would be any prejudice to his Will ; who anſwe- 
red, No. And the Deviſor asked again, if it would be any prejudice 
becauſe he conceived that he ſhould not live untill Livery was ads 
And it was anſwered, No. Then he ſaid, that he would feale it for 
his intent was, that his Will ſhould ſtand; And aftervrards Livery 
was executed upon part of the Land, and tie Deviſer died, Podes 


« and 


and Periam: Juſtices ; The Feoffment is no-Countermand of the Will, 
becauſe it was to one perſon :- but perhaps it had been otherwiſe, if 
ir had been to the uſe of a ſtranger, -although-it were not executed. 
Anderſon Chiefe Juſtice, and others, the Will is revoked in that part 
where the Livery is executed. And he ſaid, It would have been a 
queſtion, if he had ſaid nothing. And all the Juftices agreed, That.-a 
man may revoke his Will in part, and in other part: not. And he may 
revoke it by word ; and that a Will in writing may he revoked by 
word. Periam ſaid, It is no revocation by the party himſelfe, - but the 
Law doth revoke it ; to which #indham agreed. But he ſaid, That if 
the party had ſaid nothing when he ſealed the 'Feoffment, it had 
been a revocation of the.party, and not of the Law. Periam, If the 
Witneſſes dye, ſo as he cannot prove the words ſpoken at the ſealing. 
of: the -Feoffment, the Feoffment will deſtroy the Will; and ſo he 
ſpake to Anderſon, who did not deny it. All this was delivered by the 
Juftices upon an Evidence given to a Jury at the Barre. 


Is 
oy SA_——_ ——OO— 


—_— 


' Mich. 29. Eliz. in the Common Pleas. 


153 


Ote; That it was ſaid by Anderſon Chiefe Juſtice. That if one 
intrude upon the poſſeſiion of the King, and another man en- 

treth upon him, that he ſhall not have an Aion of Treſpaſle ; for 
he who is to have treſpaſſe, ought to have a poſſeſſion; and in this caſe 
| he had not, for that every Intruder ſhall anſwer the King for his time; 
and therefore he ſha] not anſwer to the other party : To which, a/me- 
2y and Fenner, Serjeants agreed. Periam doubred of it; for he cor- 
c&fived, That he had a poſſeſſion againſt every ſtranger. S»agg Serjeartt 
conceived, 'That he might maintain an Aion of Treſpaſſe ; bur j/--<- 
. bam and Roges Juſtices, were of opinion that he could not maintain 
Treſpaſs. Yalmeſley, he cannot ſay inthe Writ, 2uure clanſam freg'r, 
 &c. Roges vouched 19. E.4. to maintain his opinion. 


CU TITS 


Mich. 29. Eliz, in the Common Pleas. 


154 Nokkits and SALISBURIE'S Caſe. 


N an Action of Debt vyen a Pond, the Caſe was this, Norres was 
. poſſeNed of wools, for vic there 4.8 A CONteNLON betwixt the 


- 


Defen- 


| Defendant, 'and: oner-4. . And Norris promiſed A. in conſideration 
that the goods were his; and alſo that he ſhould ſerve proceſſe upon 
Saliſbury out of the Admiral Court, that he would deliver the goods to 
A. And afterwards he delivered the goods to Salirbary the Defendant, 
who gave him Bond: with Condition to keep him harmleſſe from 
all loſſes, charges and hinderances, 'concerning and touching the ſaid | 
wools. Afterwards A.ſerved proceſle upon him, and he did not deli- 
ver to him the goods : for which A. brought his Action upon the Caſe 
againit Norris, who pleaded, That he made no ſuch promiſe, which 
was found againſt him. And afterwards, Norris brought an Action 
of Debt upon the Bond againſt Salisb»ry, becauſe he did not ſave 
him harmleſſe inthat ARion upon the Caſe. And the opinion of the 
. whole Court was, That the Action of Debt would' not lie, becauſe 
that the ARion upon the Caſe did not concern the wools directly ; 
for the Aion is not brought, but for breach of the promiſe; And 
that is a thing of which the Defendant had not notice, and it was a 
ſecret thing not concerning the wools, but by circumſtances, and ſo 
out of the Condition. Anderſon Chiefe Juſtice ſaid, That if A. pro- 
, miſe B. in Conſideration, that B, is owner of goods, and hath 
them, to deliver them to C. the ſame may be a good conſideration; 
yet he ſomewhat doubted of it. But Walmeſley did affirme it to be a 
good Conſideration. . , 


__ ————_ 


Mich. 2g Eliz, in the Common Pleas. 


| A. 77 


(7 was holden by the whole Court, That in an Action of Treſpaſſe, 
E It is a good plea in barre, That the Plaintiffe was barred in an 
Aiſize, brought by him .againſt the Defendant, and iſſue joyned up? 
on the Title; But otherwiſe, if it were upon the generall iſe; Viz. 


Nul tort, nul diſſciſin; For then it might be that the Plaintiffe was ne- 
ver ouſted nor diffeifed; and ſo no cauſe to recover : In which caſe, 


by 


It was NO reaſon to put him from his Writ of Right. 


Ach, 


134 Nortuand Salishiries Caſe. 


Brapy sCaſest | wn. 


—_— — 


— Rm 


Mich.29. Eliz, in the Common Pleas. 
 Intratur Mich.27, Rot.1627. 


156 Br a'G e's Caſe. 


Woman having cauſe.to be endowed ofa Manor in: which are 
| Copy-holders, doth demand her Dower by the name of certain 

Meſluages,certain Acres of land,and certain Rents;and not by the name 
of the third/part of the Manor, and ſhe doth recover, and keeps Courts, 
and grants Copy-holds : It was holden by the whole Court, that in ſuch 
Caſe that the Grants were void, for ſhe hath not a Manor, becauſe 
ſhe hath made her demand as of a thing in groſſe. Otherwiſe, if the 
demand had been of the third part of the Manor, for then ſhe had a 
Manor, and might have kept Courts and granted Copies. And the 
pleading in that Caſe was, That ſhe did recover: the third part of the 
Manor per nomen of certain Meſſuages,and Acres,and Rents ; which was 
holden to be no recovery of the third part of the Manor: 


FY — 


— 


Hill-29. Eliz. in the Common Pleas. 


I. | 
: TOte,it was holden for Law, That the Juſtices may increaſe, bur 
not decreaſe damages, becauſe the party may have an; Artainr,, 


. 


and-ſo-is not without remedy.But note, contrary by A»derſon and Per;- 
ann Juſtices. 


Fl. 3 9. Eliz, in the Common Pleas. 


158 

Erjeant” Fenner moved this Caſe, That the Lord ofa Manor doth 
Sg preſcribe, That if the Tenant do a Reſcous, or drive his Cattel off 
from the Land when the Lord comes to diſtrain, that the Tenant ſhall 
be amerced by the Homage ; and that the Lord may diſtrain for the: 
fame. Anderſon Chief Juſtice did conceive it might be a good cuſtome: 
and ſo alſo-was the opinion of Rodes Juſtice ; and he vouched-11 H. 7. 
where the Lord had Three Pound for Pound-breach. Fenxer, It is ex- 
tortion;if the amercement be not for a thing which is a commonNufans, 


/ 


136 : Giles and Newton's Caſe. © """* 


and cited 11 H, 4. to prove it. Periam Juſtice ſaid, That hee ſaid 


well. 


_—_ — 


Paſch. 28 Eliz, In the Common Pleas, 
Ros. 1962, 


159 Gitsz's and NEWTON's Cale. 


MT E Caſe was, That the Queen ſeiſed ofthe Manor of Gaſcoigye, 
and of the Graunge called Ga/coigne Graunge in D. did grant all 
her Lands, Tenements, and Hereditaments in D. and it was adjudged 
by the whole Court, that the Manor did not paſs. And fo Arderſou 
Chief Juſtice ſaid it is, ifit were in the Cafe ofa common perſon ; but 
an Advowſon ſhall paſſe by the Feoffment of the Manor withoutDeed, 
without the words cm pertinentizs, for that is parcell of the Manor ; 
which the whole Court granted. | | 


Paſeh: 23. Eliz, the (ommon Pleas. 


160 ' 

7. $. was arreſted by force of a Larirat out of the King's Bench, at 
the Suit of 7. D, and the Sheriffe took an Obligation of him with two 
Sureties, upon condition that he appear fuch a day in the King's Bench, 
and alſo-that ad r#nc & ibidem he anfwer the faid'.D.in a. Plea of Treſ- 
paſs. It was moved by Rodes Serjeant, That the Obligation was void by 
the Statute of 23. H. 6. by which Statute no Obligation ſhall be faid to 
be good, if not for appearance only ; and this Obligation is for ap- 
pearance, and alſo that he ſhall anſwer to 7.D. which is another thing 
then is contained in the Statute, and therefore it is void. But all the 
Juſtices were of opinion, That the Obligation was g60d, notwithſtand- 
ing that ; becauſe that the words of the Writ directed to the Sheriffe, 
are Lnod capias ſuch a man, Ira quod habeas corpus ejws hic, ſuch a day, 
ad reſpondendum tali, ina Plea of Treſpaſſe; and ſo nothing is' con- 
tainedin the Bond, which is not compriſed within the Writ directed. 
unto him, bur if any other collaterallching be put into.the Obligation, 
then the Bond ſhall be void for the whole. - - ESI 95y cn 


E374 


. Strangden and Barnells (aſe. 


31. Eliz, in the Common Pleas. 
IG1 BuCcKknuRs,Ts Caſe. 


Eſſee for ten years granted a rent charge unto hisLeſſor for the 
L years: Afterwards the Leſſor granted the Remainder in Fee to the 
Leſſee. It. was the opinion ofthe whole Court that the rent was gone 
and extin&, becauſe the Leſſor who had the rent, isa party to the De- 


- 


ſtruction of the Leaſe,. which is the ground of the Rent. 


—CC— 
————_— 


29. Eliz. Inthe King's Bench. 
162 ALLEN and ParTsHaLL's Caſe. 


A Copy-holder doth ſurrender unto the uſe of a Stranger 
for ever; and the Lord admits the Surrendree to have and to. 
hold to him and his Heirs. ' It was adjudged in this Cafe ; That if it 
were upon a deviſe, that ſuch a one ſhould have the Copyhold in Fee ; 
and afterwards a ſurrender is made unto the Lord to grant the Copy- 
hold according te. the Will; and he grants it in Fee to him and his_ 
Heirs, that the Grafitis good. But quere in the firſt Caſe, for it was 


7 ; 


there but g bare Surrender only. 


's 
_—_— 


Mc. 27,28, Hliz. in the King's Bench. 
163, STRANGDEN and BARNELL's Calc. 


A N Adtion of Trover and Converſion was brought of Goods in 
Ipſwich; the Defendant pleaded, That the Goods came to his 

hand in Da»wich in the ſame County ; and thart the Plaintiffe gave un- 
to him the goods which came to his hands in Danwich, abſg, hoc that he 
is guilty of any Trover,andConverfion of Goods in Ipſwich. And by the 
Opinion of the Court, the ſame is a good manner of Pleading by rea- 
ſon of the ſpeciall Juſtification. Yide 27. H. 6. But when the Juſtifi- 
cation is generall, the County is not traverſable at this day. Y3de 19. 
H, 6.6, & 7. | | 
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Mich. 25. Elix, in the Kings Bench. 
164 BakTON ahd EDMOND's Caſe: © 


"A N Infant and another were bounden in a Bond for the Debt of 
-Z A the Infant : The Infant at hisfull age did aſſame to fave the other 
tian harmeleſſe againſt the faid Bond ; afterwards the Infant died. It 
was reſolved by the whole Court, 'that upon this Aﬀampfit an Aion 
upon the Caſe would lie apainft the Execurors of the Infant. 'Bur if a 
' Feme Covert,and another ar her requeſt had been bounden in ſucly a 
Bond, and after the death of her Husband, ſhe had aſſumed to have 
ſaved the other haemeleſſe againſt fuch Bond,  ſych Aſſumpſit ſhould 
not have bound the Wife. : | | 


» F * - - o » -- » 
th. 
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Trinit.29. Eliz. in the Common Pleas. 


%Y 


-- 165 | Zoucn and BaueorrT's Caſe = 


6 Ky 'was moved, When the Defendant pleads in Bir to the 
K& Addon, and the Plaintiffe replies, and the ant doth de. 


mut fpecially upon the Replication, and the Bar-is infuffictent, Whe- 
ther the Tullices ſhall give Judgment upon the Replication, orflall re- 
ſort unto the inſufficient Bar, the Replication being alſo inſufficient > 
And the opinion of the Court was, That when the A Rion is of ſuch a 
nature, that the Writ and the-Count doth comprehend thie Title, as-in 
a Formedon and the like; then becauſe there is a ſufficient title for the 
demandant by the Writ and the Count, ſo as the Jag es mgy ſafely 
proceed t6-JudgementFor the Plaintiffe, there ' they th firefork to' the 
Barr. Contrary in Caſes where the Title doth comn ence only by the 
Replicanion; a in Alive, ' Treſpais,and the like; 000905 2 2 


i. 


— 
—_— A 
—_— — 


© do Bl intle Exthight,* 
rn by Sir Francis Bacon the King's Selicitor, Thar. it 
was adjudged 40. E/iz. in the Exchequer, That where the King 
had made a Leaſe for life, whq was ouſted by a Stranger, that the ſame 
»Vat | * ſhould 


- 
- 


4 F " Protler's Coe: Hein Coe. 


' ſhou{dbe aid 6DiSeGn of the particular eſtate, againſt the co 
groves. hich That a man caunot be diſlciſed of leſle eſtate > ta 24 Fl 


"46x, Hobs Meng Boi, 


I 67 4 
JT” was holden and adjudged by Popham Chief Juſtice of the Kings 
Wite 


Bench, That where a Leaſe was made unto the Husband and 
for their lives, the remainder to the Heirs of the Survivor that the ſame 
was a good remainder notwithſtanding the unceftainty, and that in 
that Caſe the Husband after the death of the Wike ſhould have Judge- 
ment to recover the _ | 


— 
Dr EET 


33 : Blix. in the Common Pleas. 


168 PROCTE R's Caſe: 


I'] was ing of he in this Caſe, That the Lacheſs ofthe Clarkin not en- 
Kings Silver, ſhall not prejudice the King or the 


— 


30 Elig. the Kings Bench. 


169 Harxvpings's Calc. 


Twas Alden by the whole-Court of Kings Bench(as it was reported 
4 uh a Rabert pe yay Knight) That if a man. make a Leaſe of 


dland, and of land, rendring Rent ; and the Co» 
d.deſcends to one, and the- Free- old to another, that the renc 
I be IR | 


—_ 


Tri rite 25. Eliz. in the Common Pleas, *f 
Rot. 1702. 


.. 190 LEONARD and STEPHEN'S- Caſe: 


'£ Treſpaſs, the iſſue joyned was, Whether it were a Feoffment or 


fort ; and upon Evidence to the Jury © _ Caſe a ppeared to be, - 
at 
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_ Thitthere was Leſſee for years, and afterwards the Leſſor made'a-Deed 
of Feoffmentr, in which were words of Confirmation, andin'the end of 
the Deed, there was a ſpecial Letter of Attyrney to make Livery tothe 
Leſſee for years,and his heirs. Andit was agreed by all the Juſtices, 
That the Leſſee: for years had Election to take the ſame by way of con- 
firmation, or by FeoffmEnt;- an{that the Law doth ſuſpend and expect 
untill he hath declared his pleaſure. And 'it- was further adjudged, 
That-when he hath made his Ele&ion, to take it by Livery, that ir 


ſhall be a Feoffment, ab initio; a 
mean time, -mibil operathr.. 
G27 En50Þr Fi 4 O92 rg « 


ne by the delivery, of the Deed in the 
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good cuſtome ? 
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_ Mich. 31. Eli. in the CommonPleas. © 
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Copy-holder did alledge the cuſtome to be, That the Lord of the 
Manor might -grant Copies in Remaindetiwith- the aſſent of the 
Tenants, and not otherwiſe ; and that Copies in remainder otherwiſe: 
granted ſhould be meerly void. The queſtion was, Whether. it were a 


The Juftices'did not deliver 
But Falmeſiey Serjeant; ſaid, That it wasa voi 


ay opinion'in the point. 
.cuſtome:; "for a-Copy- 


Hold Bftate is an eftate of which the Law doth riot take'notice, and Co- 
y-holders are meer Tenants at will by the common Law ; and there- 
fore to ſay, That he who hath not an intereſt ſhould have me at his 
pleaſure, aſwell as I who am intereſſed ſhould have him at my pleaſure, 
1s prepoſterous and-repugnant to reaſon :' as 2. H.4.27. A cuſtome that: 
the Commoner ſhall not uſe his Common before that the Lord hath 
put in his Cattel,is not good, for the Commoner hath an intereſt in the 

| Common, which is not reaſonable to be reſtrained at the pleaſure of a- 
nother; and 19: E/iz: Dyer 257. Acuſtome that a manſhall not de- 
miſe or leaſe bur for fix yearsis a void cuſtome. Shmuttleworth Serjeant 
,and he ſaid, That the reaſon that this Copy-hold'is nor with- 


, rontra 
- Lireh, 
you may overthrow. a 
cuſtome might have a lawful 
upon the reaſon of the common Law, that a remainder ſhould not be 
withour the afſent of the particular Tenant, *and.therefore it is a good. 
cuſtome. And ſo is the cuſtome, that a Woman ſhall not have Dower 
if ſhe do not claim it within a year and a day. And a cuſtome, that a 

free Tenant ſhallnot;alien without: a furrender in the Court of the: 
Lord, is a good cuſtome. It was adjourned. Þ. 


rons Eſtates by 
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Copy, is-no reaſon ; for®by the ſame* reaſon 


Cop 


-hold Eſtates. 
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beginning, and 
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And he ſaid, - That -this 
it ſeems to bee groynded 
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F I. Eliz in the King's Bench, 


_— 


192 _ Sir RaLen EGERTON's Cale : 


LIF2 a ſpeciall Verdi& the Caſe was this, A man being Tenant for 
life in the right of his Wife, he made a Deed of Feoffment Haber- 
dam to the Feoffee and his Heirs, ad ſo/um opus & "uſum of the Feoffee 
and his Heirs for the life of the Wife; and the Court was cleer of opini- 
on, that it was a forfeiture, becauſe the Habendnm is abſolute ; and the 
uſe is anotherclauſe ; and although he doth not limit the uſe bur for life, _ 
yet = Law limits the remainder ofthe uſe to the party who maketh the 
eoffment.. 


——————— k * 
__ — 


Trinit.2 9. Eliz; in the King's Bench. 
173 - Mar e's Caſe. 


| & a man ſendeth a Letter by a Carrier to a Merchant'for certain Mer- 
' chandizes to ſend thetn to him by the Carrier, receiving certain  moe- 


_ © nies; and the Merchant ſendeth the Goods by the Carrier, without the 


' receipt of the Money , "the ſane ſhall not bind the Buyer (as ir 
was holden by the Court) becauſe it was but: a conditionall Bar- 
ain, and it was the folly ofthe Merchant to truſt the Carrier; and 
erefore in that Caſe the Vendee was admitted to wage his Law. And 
ſoif onewriteth for Wares, . and the party ſends them by the ſame Car- 
rier, yet if the.Carfier doth not deliver them, the other may wage his 


e . 


Law in fuch Caſe. 


© Mich.30. Eliz, inthe Common Pleas... 


—— 


174 HartToNs Caſe: 


"HE caſe was, That a Recognizance was-acknowleged before Sir 
.. N. Read, one of the Maſters of the Chancery. The Recognizee 
- died before the ſame was enrolled:And whether it might be enrolled at 
the Petition-of the Executers of the Recognizee wasthe queſtion? And 
| it 


ou3 Blagrove andWootsGoſe, PF 


it was agreed by all - the Juſtices, That the ſame might be enrolled ; 
for it was like unto the Conuſans of a Fine before a Judge, which 
might be removed out of the hands of the Judge by a Certiorari, and 
yet it- is no record untill it be-perfe&ed. _ And ar that time, itwas 
doubted whether the Chancery might help a man who was a purcha- 
ſer for valuable conſideration, where there wanteth the word"heirs] 
in the Deed of purchaſe : But it was agreed by all the Juſtices, Thar 
after a Fine is levied of Land, That che Chaticery may compell the 
Tenant to attorne, 


a » 


—_— OC —_ 


Trinit. 31. Eliz; inthe Common Pleas. 
Re. 1904. © 


175 BrLackove and Woop's Caſc. 


| þ Treſpaſs, the Queſtion was, If a Copy-hold was ſurrendred, or 
not. And the cuttome was alledged to be, Thar a Copy-holder 
might ſurrender out of the Court to the Steward out of the Manor, 
And the Steward was tetained onely by word, but had no Patent. 
"Walmeſley, He may be Steward by word well enough. But Pindham 
and Awgderſex held, That he might be Steward by word. onely in poſs 
ſeſſion, that is, when he holds « Court in on ; But he cannat 
be Steward out of Court without a Patent, becauſe he is then out of 
poſſeſſion; And therefore, it was the opinion of the whole Court, 
Thar the furrender out of Court to the Steward by word, was not 


A— 


Hill. 36. Elix, inthe Common Oleas. 


X 176 Ss 
T= Summons of a Copy-hotder to appear atthe Lords Court was 
at the Church ; and thereupon the Copy-holder did not appear: 

And it was the opinion of 'the whole Court, that the ſame was no 
cauſe of forfeiture of the Copy-hold, becauſe it was not eſpecially ]. 
ſhewed to be the Cuiftome : Andvit Thall be-hard to make it a For- 
feiture; for perhaps the Copy-holder had not notice of it - And 
ro that purpoſe was youched the Lord Dacre: 'and Harieſtors caſe: 
And they held, that notice ought to be given to the perſon ; and 
the Refufall muft be willfull; for if a -Copy-holder | be :demanded 
his rent, /and-he ſaith, that he -bath it not, the ſame is no forfeiture, 
bur 


— 


| but: the deniall onght to be a wilfull denial! ; and ſo it was aid to 
have been adjudged in one Winters Caſe. DE 


mm 


Trinit, 1. Facobi in the Common Pleas. 
; | Rox. 854. : 


17979 SAPLAND and RIDLER's Cale. 
| A Fter long Arguments on both ſides, It was adjudged by alf the 

£ A. Juſtices 1n this caſe : That where the Cuſtome of a Copy-hold 
Manor was to admit for life, and in remainder for life, at any time 
when there was but one Copy-bolder for life in poſſeſiion; and du- 
ring the minority of the Heir within fourteen years, the Gardian 
in Socage in. his own name did- admit a Copy-holder in Remainder 
for life, That the fame was a good admittance according to the Cyu- 
Rome ; And that he was a ſufficient Dominw pro tempore as to this 
purpoſe. Although'it was objected by Walmeſiey, That the Gardian 
15-but Servws, and not Dowinuws. But becauſe it was agreed that he 
had a lawfull Intereſt, the admittance was good, and fo it was ad- 


judged. 


——_— ——— 
— cw 


33: Eliz, In the Common Pleas. 
178 SHIPWITH and SHEFFIELD'sS Cale. 


He Cuſtome of a Copy-hol Manor was, That a teme Covert 
| might give Lands to her Husband. And if itzwere a good Cu- 
ſome, or not, was the Queſtion > F/cetwoed. The Cuſtom is good, 
and vouched 12, E.3. That in Tork there is ſuch a cuſtome, Thes the 
Husband might give the Land of his own purchaſe to his wife during 
the Coverture; and it is a good Cuſtome, That an Infant at the age * 
of fifteen years may make a Feoffment, 29. E.3.. and the ſame'is good 
at the Common Law; and yet the ſame all began. by cuſtome, Bur 
the Court was of opinion, That the Cuſtome is unreaſonable, becauſe 
it cannot have a lawfull C@nmencement. And- Ander/on» Chiefe Ju- 
fice ſaid, That a Cuſtome that an Infant at-the age of ſeven years 
might make a Feoffment, is no- good cuſtome ; becauſe he is not of - 
age of diſcretion. And in this caſe art Barre, It ſhall be intended thar 
the wife being [«b poteftate viri, dif it by- the Coheriſon of ker Huſ- 
band; The fie Law is of a Cuftome, .That the wife may leaſe: to 


her 
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her Husband. F lcerwoed urged, That the cuſtome migut;be good, be- 
cauſe the wife was to be examined by the Steward of the Court; as the 
.manner is upon a Fine,to be examined by a Judge. To which the Court 


faid nothing. 


31, Eliz,” mthe King's Bench 
9 179. 5 

A N Action upon the Caſe upon. an Aſſ#mpſir was brought., And 
the Plaintiff layed his Aion, :That ſach a one did promiſe him, in 
reſpect of his labour in another Realme,: &c. to pay him his content- 
ment. And he faid, That Twenty five Pound is his contentment, and 
that he had required the ſame of the Defendant. Cook moved inarreſt 
of Judgement ; it being found for the Plaintiffe, upon No» eAſſumpſic 
pleaded,that no place was alledged where the contentment was ſhewed : 
And the opinion of the Court was againſt him ; for Gawady and Fray 
were of epinion, that he might ſhew his contentment in any Action ; 
and ſoitis, where it isto have ſo much as he can prove, he might 
prove it in the ſame Action. Cook ſaid, That it had been moved in ſtay 
of Judgement-inthis Court upon an, Aſſumpſir, becauſe the requeſt was 
not certain. And that caſe was agreed by the Juſtices, decal the re- 
queſt is parcell of the Aſumpſit; andthe entire Aſſumpſit together in 
ſuch caſe is the cauſe of the Action; but in this caſe, that he ſhould 
content him, is not-the cauſe ofthe Aſwmpſr, but only a circumſtance 
of the matter ; and it was reſembled to the Caſe of 39. H. 6. where a 
Writ of Annuity was brought for Arrerages againſt an Abbot pro cox- 
flio, &c. And the Plaintiffe declared that the Councel was ad profica- 
am Dom, and was not alledged inccertain'; . and it was __— that 
the ſame was not materiall, although it were uncertain, becatiſe it was 
but an induction and neceſſary circumſtance to the Action : And fo the 

Plaintiffe recovered and had Judgement. | 


PR Pod 
DT — an — —  —_——__Y NS balls an 


 Mich.2 9 Eliz, in the King's Bench. 


4 


| OS 
T7 E Statute of 23. Eliz. cap.25. is, Dd nou licuit alicui to en- 
roſſeBarley, &c. and in the Statute rhere is a Proviſo, That he 
may ſo'do, ſo as he convert it into Malt. Thequeſtion was, Ifin anIn- 
formation uponthat Statute, That the Defendant had converted. it 
to Malt, he might plead the.generall Iflue, Not guilty, and give Fo E- . 
| q - vidence 


vidence the ſpeciall matter, or whether he'ought to plead the ſpeciall 
matter. Clench Juſtice, He may plead, Not guilty, &c. for the Pro- 
viſe is parcel, and within the body of the Statute, as 27.H, 8.2. where, 
upon an Information upon the Statute of Farmors, it is holden by 
Fitzherbert, That the Vicar may plead, Non habnit [en tennit ad firmam, 
contra formam Sratuti, &c. and yetthe Statute in the premiſes of it, 
reſtrains every Spirituall Perſon to take Mm Farme any Lands, &c. and 
afterwards by a Proviſo gives him liberty to take Lands for the main» 
renance of his houſe, &c. As upon the Statute of R. 2, If he do plead, 
That he did not enter contra formam Staruts, he may give in Evidence 
that he entred by Title, as that his father was ſeiſed and died : and the 
ſame is not like unto the condition of a Bond, for that is a ſeverall 
thing ; But the Prov4/o and the Statute is but one AR. 


——— ———————_ 


Mich.29: Eliz; in the'King's Bench. 


_ 181 


Ote ; It was ſaid by Maſter Kemp Secondary of the King's Bench, 
That there is a Court within the Tower of Loxydox, but he ſaid, 
That it was but a Court Baron; and ſaid, That he can ſhew a Judge- 
ment, That no Writ of Error lieth of a Judgement given there. And 
it was a queſtion, Whether Procefs might be awarded to the Lieutenant 
of the Tower for Execution upon a Judgment given in the KingsBench, 
becauſe the Defendant was removed and dwelt within the Liberty of 
the Tower > And it was ſaid, It could not ; but the Writ ought to be 
awarded to the Sheriffs of Londox ; and if they returne the Liberties of 
the Tower, then a Nox omitras ſhall be awarded. But ſome Counſel- 
.lors ſaid,: That although a Nox omit: as be awarded, . yet the Sheriffs 
durſt not go' unto the Liberties of the Tower to' ſerve the Pro- 
ceſs.. | : 


” Y 


2 Ficobi, in the Common Pleas. 
182 The Lady STOWELL's (aſe. 


T was adjudged in this Caſe, That the wife who is divorced cauſa a= 
dalteris, ſhall have her Dower. 74 | 
þ 


V 3. Facebi 


CDT, © 


146 MWhthck ou Harnetiſe. Sp 


———_—_— 


3+ Jacobi, in the (ommon Pleas. 
183 WARNE r's Caſe. 
Eſfee for twenty your doth ſurrender, rendring rent during the 


term. It was adjudgeda good rent for ſo many years as. the term 
might have continued. | 


3- Jacobi, in the King's Bench. 
1894 WrITLOCK and HarTwELL's Caſe. 


- FIF4i\W O Joint-Tenants for life, the one demiſed and granted the 
moyty unto his companion for certain _ to begin after his 


death. Adjudged void, becauſe it is but a poſſibility. And fo is it of a 
Covenant to ſtand ſeiſed to theuſe, &c. asit was adjudged in Z artos 


and Harvey's Caſe, 37. Eli. 


C m——_—_ 


3+ Jacobi, In the Kings Bench. 
185 PiNDE R's Caſe. 


eA. deviſed lands in Fee to his ſon, and many other lands in tail : 
And afterwards he ſaid, I willthat ifmy ſon die without ifſue,within age, 
that the lands in Fee ſhall goto ſuch a one. Ttem, 1 will that the other 
tands in tailſhall go to others; and doth not ſay in the ſecond Jrem, 
ifthe ſon dieth without iſſue, within age. It was adjudged, That the 

' ſecond 1tem ſhould be withont condition. a. 


— 


3 Jacobi, in the Star-( amber. 


186 Rus w E L E's Caſe. 


A Man took away Corne in the night time to which he had a right, 
and was puniſhed for a Riot in the Star-Chamber, becauſe of his 
company only.. Hill. - 


3 gp) J I. : | 2 'S db by 
Duke and Smith's Caſe. 135 


Hlillar. 3. Jacobi. 
187 KiyGsTON and HiLL's Caſe. 


AX Aion upon the Caſe was brought for ſaying theſe words, viz.. .. * 
Thou art an arrant Papift, and it were no matter if ſuch were 
hanged ; and thou,and ſuch as thou,would pull the King out of his Seat 
ifthey durſt. Adjudged that the words were not aRionable : Er quod 
querens nihil capiat per Billam. 


Paſch. 3: Jacobi, in the Common Pleas. 


=, | 188 
Ote ; It was holden by the Court, That if a Fieri facies $0 to the 
N Sheriffe ro do Execution, and he levieth the money, and delive- 
reth the ſame to the party ; yet if it be not paid here in w 4 Court, the 
arty may have a new Execution ; and it ſhall not be any Plea to ſay, 
That he hath paid the ſame to the party ; for it is not of Record with- 
out bringing of the money in Court. Yide 11. H, 4.50. ar. 


—_—______ "OR 


— 


Paſch.3. Jacobi, in the Common Pleas. 


i899 -- Duks and SwmiTn's Caſe. 

| Net "That if he in the reverſion ſuffer a recovery to divers uſes, 
his Heirs cannot plead, That his father had nothing in the Land at 

the time of the recovery ; for heis eſtopped to ſay, That he was not - 

Tenant to the Precipe. And it was agreed, That it was a good reco- 

very againſt him by eſtoppel. 2xere this caſe. 


_ Mich.3. Jacobi, in the King's Bench; 
190 Bik« y's Caſe: 


| BY was committed by the High Commiſſioners, and removed by 
Habeas corpus into the Kings Bench : They returned the Writ 
T4 with 


" 
” 5 of - 


148 eAnn Mannock's Caſe.  - 


' with a Certificate, That they did commit him for -certain cauſes Eccle- 
ſiafticall ; which generall cauſe the Court did not allow of. They cer- 
tified at another time, That it was for unreverent Carriage- and ſawcie 
Speeches to Doctor Newman. The Court alſo diſallowed of that cauſe. 
Birry put in Bail to appear de diesn diem, and was diſcharged. It was 
holden. That if Birry did not put off his Hat to, him, or not give him 
the wall, the ſame were not ſufficient cauſes for them to commit him. 
And it'was agreed by the whole Court, That whereas the ſaid Com- 
miſſioners took Bonds of ſuch as they cited to appear before them, to 
anſwer nnto Articles, before that the party had ſeen the Articles, that 
ſuch Bonds were void Bonds. | 


_ COR 


Mich.3. Jacobi, in the King's Bench. 
IQ1 Ann Manxocx's Caſe. 


AY Mannock was indicted in Seffolk, uponthe Statute of 1. F/. 
. cap. 2. for not coming to Church twelve Sundayes together ; 
which Inditment was removed into the Kings Bench ; and Exceptions 
rakenuntoit. 1. That the Statute is, That all Inhabitants within 
the Realme, &c. and it is not averred #» fafo, that ſhe did inhabit 
within the Realme; andthe Exception was diſallowed, for if it were 
otherwiſe, it ought to be ſhewed on the Defendants part. The fe- 
cond Exception, That by a Provi/o of the Statute of 28. Eliz. cap. 6. 
it is ordained, That none ſhall be impeached for ſuch offence, if he be 
not indicted at the next Seſſions; and it g_ by the Inditment, 
That the Offence was almoſt a year before the Indi&tment, and in the 
mean time many Seſlions were, or debxerunt to have been. : And that 
Exception was alſo diſallowed, for perhaps thetrurh is, That there was 
not any Seſsions in the mean time, although there ought to have been. 
The third Exception, That the Indi&tment was, ' That ſhe was indicted. 
Coram A.B. & ſocits, Juſtices of Peace, and it'doth not name them par-- 
ticularly. The Exception was diſallowed, for that it doth not appear 
that there were any other Juſtices there, and what was their names. 
And therefoxe it was ſaid, That-4t-differs fromthe Caſe of 1. H. 7.-of 
'a Fine levied. Coram A.B. & ſocizs ſurs, The fourth Exception was, 
That the'words of the Statute are, Ought to abide in the Church till the 
end of Common Prayer, Preaching, or other Service of God in the 
Disjuncive : and the Indiment was in the Conjunive. The Excep- 
tion was diſallowed, for although the words are in the disjunRive, yet 
a man cannot depart ſo ſoon as the Service is ended if there be preaching 
but heought to continue there for the whole time, 

| Paſch. 


Pero and Chittie's Caſe. 


Paſch. 4- Jacobi, in the King's Bench. 
— 192 


AN Enfant did acknowledge a Statute; and during his Nonage 

brought an Azdita querela , to avoid the Statute , and had 
judgment ; The Conuſee at the fall age of the Enfant brought a Writ 

* of Error and reverſed the judgment given in the Audita querela, and 

the Enfant the Conuſor prayed a new Andita querela; but it was de- 
nyed by the whole Court. | 


_———_— 


Mich. 4- Jacobi, in the Common Pleas. 
193 PETo and CnitTIE's Caſe. 


T was adjudged in the Court of Common Pleas in this Caſe ;. That 
[| concord with ſatisfaRtion is a good plea in Barre in an Eje&ione 


firme. | 
Mich. 5. Jacobi, in the King's Bench. 


194 


Wo Men were bound joyntly in a Bond , one as principal and the 
T other as ſurety; the principal dyed Inteſtate, the ſirery took Ad- 
miniſtration of his goods; and the principal having forfeited the Bond, 
the ſurety made an agreement with the Creditor , and took upon him 
to diſcharge the Debt : In Debt brought by another Creditor , the 
queſtion was upon fully adminiſtred, pleaded by the Adminiſtrator, If 
by ſhewing of the Bond, and that he had contented ir with his own 
proper Mony , whether he might retain ſo much of the TInteſtares 
eſtate: and it was adjudged that he might not : For Flemming Chief: 
Juſtice ſaid , that by joyaing in the Bond with the principal , ic became 
his own Debt. 


Palch: 


150 Taylor and Fame's Caſe. 


Paſch. 5. Jacobi, in the Common Pleas. 
195 ©  TavLok and Jane's Cale. 


N a Replevin by Fohn Taylor, againſt Richard James , for taking of 
| a Mare and a Colt in Long Sxttos , in a place called H. inthe 
County of Somerſer ; The Defendant did avow the taking,and ſhewed. 
That Sir Fobn Spencer was ſeiſed of the Manor of _ Smtron, whereof 
the place where &c. is parcel, and that he andall thoſe whoſe eſtate 
he hath in the ſaid Manor &c. have had all Eftrayes within in the ſaid 
Manor ; and ſhewed that the Bailiff of Sir Fohn Spencer ſeiſed the ſaid 
Mare and Colt as an Eftray , and proclaimed them in the three next 
Market Towns, and afterwards the Bailiff did deliver them to the De- 


| fendant to keep in the place where &c. And if any came and challenged 


them, and could prove that the ſame did beloag to him, and pay him 
for their mearte,that he ſhould deliver them unto him ; and then ; have 
how that the Plaintiff came,and claimed them for his own ; and becauſe 
he would not prove that they did belong unto him, nor pay him for their 
meate &c. he would not deliver them ; upon which plea there was a 


- Demurrer in Law. After argument by the Serjeants, Cook Chief Ju- 


ſice, ſaid, that it was a plain Caſe for the Plaintiff : the reaſon- of 
Eftrayes was, becauſe when there is-none that can make title to the 
thing, the Law gives it to the King , if the. Owner doth not claim it 
within a year and a day; and alſo becauſe the Cattel might not periſh, 
which are called Animalia vagantia &c. But the Defendants plea is 
not good, becauſe the Defendant is to keep them until-proof be made 
unto him, and the Law doth not take notice of any proof, but by 
twelve Men , which the Defendant cannot take, 7. H. 2. Barre 241. 
Bur if the-Owner can make any reaſonable proof, as if he ſhew the 
Markes &c. it is ſufficient , and the party /»o pericu#/o ought to deliver 
to him the Eſtray.. Secondly, It is not ſufficient to keep the Eftray 
within the Manor,but it ought to be kept in a place parcel of the Manor. 
Thirdly , It ought to be 1n Land in the poſſeſſion of Sir Zohn Spencer, 
and not of any other; and it doth not appear that that Land was in his 
poſſeilion. Fourthly , If they do go in the Land of Sir-obs Spencer ; 
Yetitis abſurd to maintain that the Bailff might delegate his power to 
another to keep them until he be ſatisfied. mM almeſtey Juſtice, agree- 


_ eth; for when itis ſpoken pam-poy of proof; it ſhall be raken for 


judicial proof , which needeth not in his Caſe, for theſe Vagrant Beaſts; 
and the party ſhall not be his own Judge , but as-it hath been remem- 


bred upon the Statute of Wrecke, f docere porerir, if he can inſtruct 
him 


him, and give him any reaſon wherefore the Eftray doth appertain unto 
him, he bog to dehver it /#o pericnlo. Allo it is cleer, that agreement 
ought to be made with the party for the victual, and the quantity 
thereof ſhall be tryed in this Court if it come in queſtion, as the quan- 
tity of Amends in a Replevin. #arbartons agreed, and ſaid, That an 
Eftray ought not to be wrought, but the party muſt agree for his 
meate ; alfo the Lord cannot put the Owner to his Oath ; bur if the 

arty doth tell the Marks , it is ſufficient, and he ought to deliver it at 

is peril : and if he require morethen belongs to him for the Meate 
itis at his peril, for this Court ſhall jugde of that. Daniel agreed, an 
faid , That the Lord ought to proclaim them, and in his Proclamation 
ought to ſhew of what kinde the Eftray is, whether ſheep, Oxe, Horſe, 
&c. and ought to tell his name who ſeiſed them, ſo as the Owner 
might know whither -he might reſort for his Cattel ; and then it ought 
to be kept within the Lordſhip and Manor, which may extend into 
ſeveral Counties. Cook ſaid, that the Owner ought not to be preſſed 
to his Oath, Py. Caſes. 217. 


Wm 


Paſch. 5. Jacobi, in the Common Pleas. 


196 LanGLEY and CoLsoNn's Cale, 

A* Action upon the Caſe was brought by Langley againſt Colſon, 

for theſe words,- viz. Richard Langley 1s a Bankrupt Rogue , 1 
may well ſay it , for I have payed for it : and it was adjudged for the 
Plaintiff; for by all the Juſtices the firſt words are Ationable,alrhough 
the word Bankrupt be ſpoken adjefive , becauſe they fcandalize the 
. Plaintiff in his Trade. Atthe ſame time another Aion was brought 
by another Man for ſpeaking theſe words, viz. Thou art a Bankruptly 
Knave, and canſt not be truſted in London for a Groat ; and it was ad- 
| that the words were not Actionable, becauſe the words were 
fpoken adjefsve and adverbialiter , and: are not ſomuch as if. he bad: 
called him Bankrupt Knave , but Bankruptly, viz. like a Bankrupt. - 


Paſch. 5. Jacobi, in the Common Pleas. 
197 BALLET and BaLLe'Ts Caſe. 


 Warrantia Charta was brought by Thomas Ballet the younger, 
againſt Thomas Bale; the elder ; andthe Writ was of two Meſ- 
ſuages. 


- 


p—_—_ oa 


' 152 Ballet and Ballets Giſes' he 


ſuages and the moytie ofan Acre of Land, u»deChartam hbabet &c, and. 


declared, whereas himſelf and. the-Defendant-and one Frances Baller 
were ſeiſed in the new Buildings, and of one piece of Land adjoyning 
&c. in the Tenure &c. tontaining from the Eaſt to the Weſt twenty 
foot by aſlize , and fromthe North part to the South thirty foot, and 
the ſaid Thomas the elder, and Frances did releaſe unto him all their 
Right in &c. the ſaid Thomas the elder for him and-his heirs,'did War- 
rant renemerta predif? to the ſaid Themas the younger and his heirs: The 
Defendant did demand Oyer of the deed, and moceby it appeared that 
the ſaid Thomas and Francis and one KR. did releaſe to him all their 


Right in, &c. And that Thomas the elder for him and his heirs did 


Warrant tenementa predic £0 Thomas the. younger & his heirs,and that 
Francis byanother clauſe for him and. his heirs:did Warrant.cevementa 
predift to Thomas the younger and his heirs: upon which it-was De- 
murred in Law, and after -Argument. by the Serjeants, ſome matters 
were tunanimoutly agreed by all the Juſtices. Firſt , that upon ſuch a 
releaſe with Warranty , contra omnes gentes, a Writ of Warrantia 
Charta lyeth. Secondly , although that every one paſſeth his | part 
onely, viz. a third part , yet every one of them doth Warrant the 
whole: and becauſe they -may ſo do, and the words are genera] with- 
out reſtraint by themſelves,the Law will not reſtrain them. The words 


_ are,that they do Warrant tenemenra predie?, which is, all the premiſſes. 


Thirdly ,*For the reaſon aforeſaid , It needs not. to be ſhewed how 
they hold in jointure. Fourthly , that the Wrir is well brought againſt 
one onely,becauſe the Warranries are ſeveral;But if they. had been joint 
Warranties, , then «t ought to have been, brought againſt them both 
ſo againit the Survivor & the heir of one of them; and if they had both 
rows againſt both their heirs ; ſo as it differs from an Obligation per- 
ſonal which onely binds the Survivor. Fifthly, that the Writ was well 


| brought for the things as they are n truth, without naming of them 


BEA 


according to the. Deed. Sixthly , that if there be new Buildings of 
which the Warranty is demanded which were not at the-time of the 
Warranty made, and after the Deed is ſhewed , the Defendant ſhall 
not have any benefit by Demurring upon it ; Burt if he will be aided, 


he ought for to ſhew the ſpecial matter , and enter into the Watranty | 


for ſo much as was at the time of the making of the Deed , and not for 
the reſidue : Vide Fitz. Warrantia Charta 31. Seventhly , that a 
Warrantia Charta doth not lye of a piece of Land, no mdre then a Pre- 
cipe quod reddat , nor of a Selion of Land. 


Mich. 
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Mich. 5. Jacobi, in the Kings Bench. 


198 
A? Action upon the Caſe was brought for theſe words, viz. Thou 
haſt ſpoken words that are treaſon, and I will hang thee for 
them. It was adjudged by the whole Court, that the words were 


aQionable. 


———  — 
— 


ps 


Mich. 5. Jacobi, in the Kings Bench. 


199 
A Man was bound to pay twenty pound to another, when he ſhould 
be out of his Apprentiſhip, and he died within the time, the 
Executors ſhall not have the money ; otherwiſe, if the Bond had been 
£0 pay money, after the expiration of ten years. Adjudged. 


Mich. 5. Jacobi, in the Kings Bench. 
200 Gace and Peacock's Cale. 


T. was adjudged in this caſe: That if Leffee for years of a Manor 
[| take a Leaſe of the Bailiwick of the Manor, that it is no ſurrender 
of his term, becauſe it is of a thing which is collaterall. 


Mich. 5. Jacobi, in the (ommon Pleas. 


201 

F a Parſon have a Benefice above the yearly value of eight pound; 
I and afterwards he taketh another Benefice with a diſpenſation, and -_. 
| afterwards he taketh a third Benefice ; his firft Benefice is onely void. 


Adjudged per Cnriam. 


Mich. 


154 Sr foln Spencer and Payne Coſe. | 


oe 


Mich. 5. Jacobi, in the Common Pleas. 


202 

:- A . Man, in conſideration of Marriage, doth affure and promiſe to 
* , do three ſeverall things: For the not- performance of one of 
-them, the party to whom the promiſe is made, bringeth an Aion 
npon thecaſe ; and to enable him to the Action, ſayes, That the De- 
fendant in conſideration of Marriage, did promiſe him to performe the 
faid thing, for which the Action 1s brought, without ſpeaking of the 
other two things: The Defendant by plea-m-barre ſaid, Non aſſumpſit 
2do & forma. And the opinion of the Court was, that it wasa good 
iſſue; For the Contra being entire, if1t be not a good plea, the De- 
fendant might be charged for the ſevera!l things; which cannot be, be- 
ing bur one contract dy word: Bur itis-otherwile of ſeverall.contxats 
48 writing. > 7 bo I 4 

#8 
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F. The. 5. Jacobi, inthe Kings Benth. 
203 Sir JouN SPENCER and PoynT's Calc. 


"Ir fobn Spencer made a Leaſe for years unto- Sir: Fahy Poynts,- ren- 
FI dring rent. by Indenture : The Lefſee covenants, at if the 
rent be behind at any time of payment according to the forme of. the 
Indericure, that the Leſſor ſhall have two hundred pound Nomive pe- 
ne, for ſuch default. The rent is behind, Sir ohn Spencer brought 
Debt for the Nominre pzne. The Queſtion was, Whether without De- 
mand of the rent, debt did not lie for the Nomine prne : And the 
better opinion of the Court was, that the Action of Debt did not lie. 
Vide : Fitz N,B, 120, ſeems contrary. 
e 


5. Jacobi, at the Seſsions at Newgate. 

F* was adjudged uponthe Statute of 1 ?acobi, of deſperate Stabhins- 

to be Felony without Clergy, That becanſe that the party had a 

cudgell in his hand , That that was a weapon drawn within the intent 

of the Statute. And the party wasthereupon arraigned of Felony, and 
notof Murder, and admittedto his Clergy. | 

AMich. 


\" .Fobnſon's Caſe. 


£3 Mitch. 5 Facobi, in the Kings Bench. 
| | Gag ON by 
TOte, It was holden by the whole Court, That if a man appeareth 
upon a Scire facias, That he ſhall not have an Andita YWnerela, 
becauſe he had notice 7 fao'; otherwiſe if he had appeared upon the 
2. Nichil returned, which amounts to a Scire feci, tor there he hath 
not notice in fact ; But it was ſaid, That the courſe is otherwiſe in 
the Common Pleas. | 


Ou 


: Mich. 6. Jacobi, in the Kings Bench. 


206 JonnsoN's Cale. 

F* an Accompt, the Defendant was adjudged to account; and the 
. parties were at iſſue before. Avditors, and the _Plaiatiffe was Non- 
ſuit : The Queſtion was, Wherher he ſhould have a Scire facias againſt 
the Defendant to account upon the firſt Originall ; and the better opi- 
nion of the Court was, That he ſhould not ; but ſhould be put to a new 
Writ of Account according to the opinion of Towsſerd, in 1. H.7. 
againſt 21. E.z. and 3. H.4. 


————_ 


Mich, 6. Jacobi, in the King's Bench. 


Ote; It was holden by Juftice 9i//iams, and not denied by any 

X other of the Juſtices, That' if Lands be. given to one, and hig 
heir, that the ſame 1s a Fee-ſimple, becauſe the word (Heir) is Cole 
letivam. | | e | 


[4 
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Mich. 6. Jacoby, in the Kings Bench. 
208 HarLow and Wood's Cale. 


N an Action of Trover and Converſion, the Caſe was, A ſtranger 
delivered the Horſe of Har/aw to an Inholder : Harlow came to 
; X 2 him, 


156 S* Robert Barker and Finche's ( aſe. 
him, and demanded his horſe, who refuſed to deliver it to him- 
if hee would not ſave him harmeleſſe and indamnified. Bur 
becauſe the pleading was, Quod quidem homo did deliver to him, 


and did not ſhew his name certain; The Plea was adjudged not 
to be good. 


Mich. 6. Jacobi,. in the Kings Bench. 


209 SirRoBtrT Bakker andFincune's Caſe. 


Man made a feaſe for years rendring Rent at Michaelmas and the 
> matured of our Lady; he- in the reverſion bargained and 
ſold the ſame to a Stranger , who gave notice thereof to the Leſſee ; 
The day of the payment came, the Leſſee paid the rent to the Bar- 
Sainor, and then the Deed was enrolled. The queſtion was, Whe- 
ther the Bargainee ſhould have the rent by relation, ſo as the Bargainor 
ſhould be charged in account to the Leſſee for the rent firſt paid. And 
the Court was of opinion, That the Bargainee ſhould not have the 
rent. Dedderidge Serjeant, Ifthe rent be paid to an adminiſtrator who 
hath right for a time, and afterwards a Will is found and proved, ſo as 
it appeareth upon the matter that there was an Executor, and .by con- 
fequence no adminiſtation could be ; the rent. ſhall be paid by him again 
to the Executors. Ynere. 


ul—— 


—— — 


Mich. 6. Facobi, in the Kings Bench: 


210 Griſlell and Sir Chriſtopher Hodſdens (aſe. 


N this Cafe it was agreed for Law, That if two Lords be Tenants in 

Common of a Waſte,and each of them hath a Court,in which are di- 
vers By-lawes made; it ought to be preſented by the Homage, That ſuch 
a one hath not any thing in the Common ad exheredationem Domini, 
and not Dominerum, notwithſtanding that they are Tenants. in com- 
mon.. 


Atcch.. 


Briggs (uſe 
Mich. 6. Jacobi, in the Kings Bench. 


211 Les and Swan's Caſe. 


| A N Aion upon the Caſe was brought for ſpeaking of theſe words, 
viz. The Plaintiffe being a Town Clark, took forty ſhillings for a 
Bribe; And by the whole Court the words adjudged Actionable. 


-- —_— 


Mich.6 « Jacobi, in the King's Bench. 
212 B x16GG's Caſe. 


" A Ction for the Caſe for words, . You have bought a Roan ſtollen 
' A. Horſe, knowing him to be ſtollen. It was adjudged, That the 
words were AGionable. 


———— ——— A—— 


: Mich.6. Jacobi, in the Kings Bench, 


213 
F” was adjudged in this Court,: That an. Eje5one firme doth lie de a- 


que curſn. 


Mich.6.. Jacobi, in the Kings Bench. 
214. 


A Manwas indicted for a common Barrator,. A»no Regni Domins 
»oſtri Jacobi /exto ; andthe word[| Regs] was left out-of the In- 
ditment, and for that cauſe the Indi&ment was quaſhed. It was Net- 
fon and T ojes Caſe. | 


158 TY repoynts Gaſe. | 


© 
—___ 


Mich.6.Facobi, in the Kings Bench, 
ON Re p70 | Cre or : TY 
| ACS” 5 : FL 

T was adjidged in'this Court, That if che Wife ofa Leſſee for years 
I . doth aſſent a to[Livery made of the. houſe in the-abſence of her Huſ- 
band, although.thas-the; fervants.and children! be, ;and continue in the. 
houſe, thar it is a good Livery. 92zere, If the wife notwithſtanding 
her affent doth continue in the houſe.  Butif a man dorh commit his 
houſe to his ſervants,and the one doth afſent-to the Livery,and depart- 
eth the houſe, if the other do*contitme; there, arid Livery be made, it 
is no good Livery of Seifin, ., , | 


33 nt 
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 Mich.6/ Jacolt in the Kinge Bench,” 0 


'216 WF! 1. SEPT 9, : 2 Op-  he 
T was hotdefi for Eawirrrhis Com, Tharifa 
any Penal Law, -the Informer. ought: ro. begin his Suit within one 
year after the Offerice done; othetwile he ſhaſl. nor have the moity of 
the Penalty. And if the Informer hath pur in his Information, al- 
rhough that the party be not ſerved with Proceſs to anſwer it, yet the 
ſame dotlf appropriate the Penalty: Witahuon -: + 4 bbc + 251 I 1 


A 


* + 
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Fill. 6. Jacobi, in the Common Þleas. 
SOS EE $2473 %s ies: © JELLY 
217 PEREPOYNT's Cale. 

P: repoynt procured one to convey the daughter of a Gentleman, and 
4 to marry her to aPloughman in the nighr, and procured a Prieſt to 
marry them, and was there. preſent; for which,matter he was: excotn- 
municate by the Orduiary of the Dioceſs; and. after; abſolution.he yas 
for the fanie committed ro.Prifon-by the High Commilioners,:1It was 
holden by the Court, That matters concerning Tithes;Marriage, {or Te- 
ſtaments, are not examinable before them :.. yer becauſe that he had ſuf- 
fered impriſonment for ſuch things ; and'that neither the Statute of 23. 
H.8. nor the Cannon doth extend to the High Commiſſioners - It 
was refolved, That ifupon ſubmiſtion to the Commiſtioners, they would 
not ſet him at liberty, that this Court would do it. 


ANich, 


. Mich 6. Fqcobi, in the Star-Chamber. 


| 218 

b 2 was refolvel by the whole Court of Star-Chamber, That if aan 
*Þ. dothaſsift one who is'a Plaintiffe in that-Court, that.it is not mgin- 
tenance, becaufe that it is for the benefit and advantage of the King: 
But if a man do alſsiſt an Informer in another Court, in an Information 
npon a Penalf Law; theAame isſuch a Maintenance, for which he may 
| bepaniſhed #n'this Court oo 


v Leith. Med * ——_— 


6. Jacobi im the Common Pleas. 
py _ 219 | | 
'T was adjudged in this Court, That if Land which was fowed be 
leaſed:ro or life; the Remainder to another for life,, That if 
ieth before the ſeverance of the Corn, thathe in 


the Tenant forl! 
the Remaindey ſhall have theCorn. . 


\ 


— 


” "Qs Jacobi, in the King's Bench. 


T* 'E Leffee gf a Copy-holder was diſtrained for rent behind in the 
' time of his Leſſor ; and:the Leſſee did aſſume and promiſe, That 
hewould fatisfie the Lord his rent, if he would furceaſe the ſuing of him. 


Tt was adjudged by the whole Court, Thatit was a good Afſumpſit, 
and a good conſideration. | GC akbes 


— 
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Mich.7. Jacobi, in the King's Bench. 


P1G66GoT and GoppeN's Cale. -' Fa 


w—_— 


224+ 

\ TOte; Tt-was in this Caſe agreed by the whole Court, . and ſo ad- 

'N judged, Thatin an Eje&1onefirme a man ſhall not give colour, 
becauſe the Plaintiffe ſhall be adjudged in by title. 

| Mich 


 Piggot and Godderis Caſe. 159 © 


TY RIES ROY 


Mich, 7. Jacobi, in the Kings Bench, 


222 

Wo Tenants in Common brought an Action upon the Caſe for 
ſtopping of a water courſe againſt a Stranger, whereby the pro- 
fits of their Lands were loſt , and it was ſhewed in pleading that the 
water had run time out of minde , &- ante diem Obſtruftionts ; and 
Judgment was- given for the Plaintiffs : And two Exceptions were 
taken by Coventry. Firſt, that Tenants in Common ought to have 
ſeveral Actions,and not have joyned. Secondly, that the Cuſtom ought 
to have been pleaded to continue ante & uſque diew Obſtruitionis , and 
both the Exceptions were diſſallowed by the Court; and it is not like 
the Caſe of Falſefails; in which Action they muſt join becauſe the 

ſameis in the Realty. 


Mich. 7. Jacobi , In the King s &-- 
ah CRossE and CasoON's Cale. © 


N Action of Debt was brought upon due Obligation , the condi- 

tion of which was, that the Obligee the 18.of Auguſt a»»o 4.7acobi, 
ſhould go from Algate in London to the Pariſh Church of Srow- 
Market in Suffolk, within 24. hours ; and the Obligee ſhewed , that he 
went from A!gare to the ſaid place, and becauſe he did not ſhew in his 
Declaration in what Ward A/gate was :' It was holden not to be 


good. 


nee 


' Mich, 7. Jacobi, in the Kings " = Wo 


224 
Ote , That it was adjudged to be Law by the whole Court, that 
if a man bail goods to another at ſuch a day to rebail , and before 
the day the Bailez doth ſell the goods in market overt : Yet at the day 
the Baylor may ſeiſe the goods, for that the property of the goods was 
alwaies in him ; and not altered by the Sale in marker overt. 


iMicb. 


Pouch and Michil (aſe. 16 


Mich. 7. Jacobi, in the Common Pleas. 


-225 TZoucn and MicniL's Cale. 
N Enfant Tenant in tail did ſuffer a Recovery by his Gardian 
It was holden by the Court, that the ſame ſhould binde him, 
' becauſe he might have remedy over againſt the Gardian by Action 
upon the Caſe : But otherwiſe if he ſuffer a Recovery by Attorney, 
for that is void, becauſe he hath not any remedy over againſ him,as it 
was adjudged-4. 7acobi,in Holland and Lecs Caſe, - 


- 


[ I LE ———————_— 
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Paſch. 8. Jacobi, In the Common Pleas. 


226 WiLsSON and WoRMaL's Caſe. 

N an Evidence given to a Jury, it was admitted without Contradi- 
Rion, that if judgment in an action of Debt be given againſt Leſſee 
for years , and afterwards the Leſſee alieneth his Term, and after the 
year the Plaintiff ſueth forth a Scire facias, and hath Execution ; That 
the Terme is not lyable to the Execution, if the Aſlignement were made 
bona fide. Alſo inthat Cook, Chief Juſtice ſaid , that if Leſſee for years 
Pu. gr over his Terme by fraud to defeat the Execution 2 
And the Aſlignee aſligneth the ſame over unto anorher bona 
fide , that in the hands of the ſecond Aſſignee, it is not 
lyable to Execution : Alſo in this Caſe it was ſaid for Law , That if a 
Man who hath goods bur of the value of 30. pound, be endebted unto 
two Men, viz. to one in 20. pound,and to another in 10. pound : and 
the Debtor aflignes to him who is in his debt 10. pound, all the goods 
"which are worth 30. pound, to the intent that for the reſidue above the 
10. pound debt, he ſhall be favourable unto him : This Aflignement is 
altogether void, becauſe it is fraudulent in part, But Foſter Juſtice ſaid, 
that it ſhall not be void for the whole , bur onely for the ſurpluſage, 

as Twynes Caſe, C. 3. part.81. Lnere. : 


Paſch. 8. Jacobi, in the Common Pleas. 


227 Brisrow and BrxisTrowe's Cale. 


F* an Action of Covenant, the Caſe was this, Leſſee for go.ye ars 
A made an Afſignement for part of the Term, viz. for 10. yy” n 
y 4 and : 


— 
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and the Aſſignee covenanted to repair &c. The firſt Leſſce deviſed 
the Reverſion of the Term, and dyed; the Deviſee of the Reverſion 
brought an Action of Covenant againſt the Aſſignee for 10. years ; 


'and the queſtion was , If the Deviſee of the Reverſion being but a 


Termor, were within the. Statute of 32. H. 8 of Conditions ? Se- 
condly., whether the Action would lye,becaufe no notice was given of 
the grant of the Reverſion.. Dodderidge Serjeant , to the firit- pojnt 
faid, that this grant of the Reverſion was not within-the Statute ; 
for the Statute is,. that the grantee ſhall have ſuch remedy as the faid 
Leſſors or Grantors themſelves or their heirs or ſacceſfors ſhould have 
had, ſo as the Statute ſhall bepinrended of a Reverſion in Fee ; -for 
the Statute doth not provide / but in caſe where heirs or ſhccefſors 
Il have Action, and not in caſe where the Aion doth belong to 
Executors. For the ſecond point, he relyed upon' Matories Caſe,where 
it is ſaid, thatthe Tenant is to have notice of the Aſſignement of the 
Reverſion. ( 0k Chief Juſtice, I hold that the Afltgnee of the Re- 
verſion for years in this Caſe ſhall have an Aﬀtion of Covenant by the 
Statute : It was Lcorards Caſe in the time of the Lord Dyer; when I- 
was a Reporter in this Court. ' In Leonards Caſe Leſſee for years leafed. 


nant, ) and afterwards granted the Reverſion : and it was ruled, that 
the grantee might enter for the condition broken , and the reaſon ( as 
I remember ) was, becauſe that Executors are named in the Statute ;. 
( but I will not charge my memory with the reaſ6n, ) but F am well. 
aſſured that.the Caſe was ruled as I have ſaid. Dedderiage, It is fo,that 
witlfin the. Statute Executors are named, but not the Executors of 
him who harh the Reverſion , but onely the Executors of the Leſſee, 
and therefore the naming of Executors in the Statute doth not make 
againſt us. But the Lord Cock faid , What anfwer you to Leonards 
Caſe > Fer the third point, Cook Chief Juſtice ,, and Fofter Juſtice held; 
that there needed not any notice in this Caſe ; becauſe there is'not any 
Penalty in the caſe, as was in /allories caſe': For there was a con- 
dition. Warbarron Juitice , I doubt the firſt point*, for he who bring- 
eth the Action upon the Statute, ought to have the whole Reverfion: 
and ſois FWixrers caſe, in Dyer,309. Crock and Foſter ſaid , Tt needs not 
that he who isto take advantage by this Statute, ſhould have the whole 
Reverſion,; for it hath been adjudged, That if the Reverſion be granted 
in tail , that the grantee ſhall take advantage of this Statute, and ſhall: 


..enter for the.condition broken.. 
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Paſch. 8. Iacobi , in the Common Pleas. 
. 229 CanvicrT and PLOMER's Cale. 
He Pariſhoners had uſed rime out of memory of man, &c. to 
chuſe the Pariſh Clark of rhe Church of St. Aſ#ins in Canter- 
bary;and the old"Clark being dead;they choſe a new Clark,and the Par- 

| ſon by force of a new Canon choſe another man for the Clark : upon 

« which, the Clark choſen by the Pariſhoners was ſued in the Spiritual 
Court, and he had a Prohibition : And afterwards he was ſued again 
in the Spiritual Court, for ſetting of the Bread upon the Communibn 

' Table, and for ſinging in another Tune then the Pariſhoners 'and the 
-  otherClark did, and was deprived by Sentence there. Hunghton Ser- 
.”  jeant moved for a Prohibition,and ſaid,that alchough the lait Suit in the 
Spiritual Court was not directly for the uſing of the Office of Clark, 
yet by the matters contained in the Libell, it is drawn in queſtion, | 
whether he were lawfull Clark or nor, and therefore prayed a Prohi- 
bition. Cook, You ſhall have a Prohibition, for the Canon is againſt the 
common Law. For particular cuſtoms are part of the common Law: and 
id, that the Caggn Law would not endure Gun-ſhor. And-he aid, 
that by the Snit inthe Spiritual Court, they would examine whether he 
were a Lawfull Clark or not: For if he be a Lawfull Clark,then he hath 
g00d authority to ſer the Bread upon the Communion Table. Hazgh- 
roi , But what ſhallwe do? for we are deprived by Sentence given 
there? Cook, Thereis no queſtion, but-that the Prohibition lyerh 
© notwithſtanding the Sentence there ; and for the Deprivation, it is = 
' meetly void. For the Clarkſhip is a Lay Office, and may be executed . 
by a Lay Man , and- therefore the Ordinary hath no power to deprive 
- him. Buthe may have an Action as Clark notwithſtanding the Depri- 

_ vation; for ſo is'the Book in 8. Af. 29. for an Hoſpital. And1T wiſh, 
that-an Information be drawn againſt them for holding plea of a thing, 
which is a meer Lay-thing : as it was in remps,” H. $. Br. Cafes. Wal- 
meſley Juſtice, The Office is Lay, and the Deprivation by rhe Ordinary 

is void; For he cannot deprive him becauſe he hath nothing ro do in 
the Ele&ion:and a Prohibition was granted. At another day,the Caſe 
was moved again, and+the Court was of the ſame opinion , that the 
Clark could nor be deprived, becauſe the Clarkſhip was a Lay Office. 
And 3.E. 3. tir. Anmniry 40. was Cited, and 18. EF, 3. Where a Forme- 
don was brought of the Office of Serjeancy of the Church of L. But 
Cook ſaid, the ſame = in anotheX caſe, which was moved in Court, 
and gave ir for a rule; that after Sentence given in the Spiritual Court, 
*"@ 4 he 


164. Pits and Wardal's Caſe, - 


he would not grant a prohibition, if there were not matter apparent 
within the proceedings ; For I will not allow, that the party ſhall. 
(to have a Prohibition) ſhew any thing not grounded on the Sentence 
to have a Prohibition, becauſe he hath admitted of the Juriſdiction, 
and there is no reaſon for him to try if the ſpirituall Courc will help 
him, andafterwards at the common Law to fe forth a' Prohibition. 
All which was agreed by the whole Court. 


Paſch. 8. Tacobi, in the Common Pleas. 
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A Writ of Eftrepment was granted in Wafte , becauſe that for 
Waſte done pendant the Writ, the Plaintiffe.cannot recover - 

damages. Per totam Curiam. 


Paſch. 8. Jacobi, In the Common Pleas. 
230 Pirs and WakparL's Calc. 


T 7ts the Butler off, Linco/nes- Inne brought an Aion of Debt a- 
Sainſt Vardall ; and declared upon a Bond - with Condition in- 
dorſed for the performance of an Arbitrement: The Defendant pleads in 
barre, That the Arbicrators n#//um fecerunt arbitramentum ;. the Plain- 
tiffe replied, That they did make an Arbitrement: viz. That the De- 
fendant and one-of the Arbitrators ſhould enter into a Bond of eight 
pound to the Plaintiffe; And that after the Bond entred. into, that. 
the Plaintiffe and Defendant. ſhould releaſe all Actions each. to other, 
and ſaid, That the Defendant. and the Arbitrator did not enter the 
Bond to the Flaintiffe ; The Defendant. did maintain his barre ;. viz. 
quod nnllum fecerunt arbitramentum ; upon which iſſue. was joyned, and 
it was found for the Plaintiffe. Dodaderidge for tay of judgement, ſaid, 
That upon.the Plaintiffes own ſhewing, 1t appeareth,, That the Arbi- 
trament is void ; for the Arbitrament 1s,. that a ſtranger, viz. one of 
the Arbitrators, ſhould: enter Bond, and alſo that after the Bond 
entred into, That the Plaintiffe ſhould releaſe all ations, whereby the 
Bond ſhould be releaſed, and therefore it was void; and a void ar- 
bitrament is no-arbitrament. It was admitted by the Court, that the 
arbitrament was void as to the Bond, to be entred into by the Arbi- 
rrator, and alſo that it was void as to the extinguiſhment of the Bond, 
by the releaſe of all Actions: Bur.the Court conceived, That. the Arbi- 
tramenT 
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bitrament did confift of two: matters which were diſtin&, and migh*® 
be ſevered.. For although that the Arbitrament be void as to one mat” 
ter; yet it ſhall ſtand good, and ſhall be a good. Arbitrament for the 
, other matter. And Fefter Juſtice ſaid, That in that caſe, the Award to ' 
make the Releaſe might be ſevered ; viz. That it ſhould be good for 
all Actions except the Bond. Cook contrary, And ſaid, Thar it is fo 
entire that it cannet be divided. But the Court conceived, That the 
Arbitrament was good as to the Bond: to be made by the Defendant, 
although it were void as to the Arbitrator. At another day Dodde- 
ridge ſaid, That the Plaintiffe had not alledged any Breach of the Ar- 
bitrament : for he hath pur it, That the Dehedicy and the Arbitrator 
had not entred. into the Bond ; and although they two joyntly had not 
entred into the Bond ; yeriit might be that the Defendant alone had 
| entred into- the Bond;, and. it needed noet- that the "Arbitrator 
enter the Bond ;. for as to-bim, the Arbitrament was void. And that 
Exception was allowed as-a good Exception by the whole Court. For 
they ſaid, Fhat'the Plaintiffe ought for to ſhew, and alledge a breach 
according to the Book of L. 5. £.4. 108. And they faid, That al- 
though it be after verdiR, yet it is not remedied by the Statute, - 


F —_—____ 
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231 FOLIAMBES Calc. 


a Writ of Dower brought by the Lady Folsambe, It. was agreed 

by the whote Court. That ifthe Husband maketh a Leaſe for years, 
rendring rent, and dieth ;. the wife ſhall recover her Dower, and ſhall 
have preſent Execution of the Land, and thereby ſhe ſhall have the 
third part of the Reverſion, and of the Rent, and execution ſhall not 
ceaſe : And all the Juſtices ſaid, That the Sheriffe ſhould ſerve exe- 
cution of the Land as if there were not any Leaſe for years, for it may 
- be: that the Leaſe for years is void, And although it be ſhewed-in 
pleading, that there is a Leaſe for years, the wife-cannot anſwer to it; 
and ir may be. there is:,not any Leaſe, and therefore the-Execution. 
ſhall be generall; And he: who claimes- the Leaſe for years,, may re- 
enter into-the Land.. notwithſtanding the ROY and the Execution, 
.of the Dower. And if he-be ouſted, he ſhall have his Action : Nichols. 
Serjeant, who was of Councell againft the Demandant, ſaid, That he 
would agree that the Caſe. in Perkins 67. was not Law. Bur-the Juſti-: 
ces ſaid, That there is a difference betwixt the Caſe of Perkins, and 
this Caſe: for in the Caſe in Perkins, the Husband had but an eftate 
in. Remainder, ſo as no-rent or attendancy was due ;. ſo as the wife du-- 
ring 


166 Rapley and Chaplein's Caſe, 
ring that Term could not have any benefit. Alſo in this caſe, it was 
agreed by the Court, That after judgement for part, the Demandant 
might be Non-ſuit for the reſidue, and'yet bave execution of that part 
for which he had judgment. | 


Paſch. 8. Jacobi, in the Common Pleas. 
232 RaPLEY and CHAPLEIN's Caſe. 1 


T was ruled by the whole Court, That if a Cuſtome be alledged; 
I That the eldeſt daughter ſhall ſolely mherit, that the eldeſt ſiſter 
ſhall not inherit by force of that Cuſtome. . So if the Cuſtome be, That 
the eldeſt' daughter -and the eldeſt ſiſter ſhall inherir, the eldeſt Aunt 
' ſhall not inherit by that Cuſtome ; And ſo if the Cuſtome be that the 
youngeſt ſon ſhall inherit, the youngeſt brother ſhall not* inherit by 
the Cuſtome. And Fefter-Juſtice ſaid, 'That fo it was adjudged in one 
Dentox's Caſe. | EY ana PD 17 
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Paſch.$. Jacobi, in the Common Pleas. 


233 SEAMAN's Cale. 


Arker Serjeant prayed the opinion of the Court in this Caſe, Leſ- 

B ſee for an hundred years made a Leaſe for. forty years. to Themmis 
Seaman, if he ſhould live ſo long ; andafterwards he leaſed the ſame to 
obn his ſon, Habendwum after the Term of Thomas for 23. years, to be 
accounted from the date of theſe preſents :* The Queſtion. is, If-the 
Leaſe to oh» ſhall be ſaid to begin preſently, or after the Term of 
Thomas. And the Juſtices were cleer of opinion, That the Leaſe to 
ohn {ſhall not be accounred from the time of the date, but from the 
end of the Term of Thom, becauſe, that when by the firſt words of 
the Limitation, itis a good Leaſe to begin after the Term of Thc- 
mas; it ſhall not be made void by any ſubſequent words. And Cook 
Chiefe Juſtice ſaid, That this is' no new reaſon, for there is the ſame 
reaſon given in 2. E.2. Grants. And he putthe Caſe in Dyer-g. Eliz. 
261. and ſaid, That if the Limitation be not certain when: the Term 


ſhall begin, it ſhall be taken moſt beneficiall for the Leſſee. 


, 
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Paſch. 8. Jacobi, in the Common Pleas. 
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234 Warp and Poor's Cale. 


N Adjon upon the Caſe was brought for ſpeaking theſe words, 
Thou mayeſt well be richer then I.am, for thou haſt coined thir- 
ty Shillings in a day, thou art a Coiner of money,&c. I will juſtifie it : 
It was moved in arreſt of Judgment, That the words were not Actio- 
nable, becauſe he might have a good Authority to coine Money ; for 
men who work iti the Mint, are ſaid to coine Money, and are called 
Coiners of Money; And fo it was adjudged, Qyod Querens nibil ca 

piat per Billam, . 


% 


L—C— - 
—— 


" Paſch. 8. Jacobi, in the C ommon Pleas. 
235 Craik and PETER'S Caſe. 


Dep ny = a Replevin againſt Peter, the Defendant did avow the 
1 taking as Bailiff of Sir Francs rays inſixteen Acres of wood 
in Hatfield Chaſe ; and ſhewed that an Arbitrament was made by the 
Lord Burghley late Lord Treaſurer, betwixt the Lord Rich and the An- 
ceſtors of Sir Francs ; by which it was awarded; That the ſaid Ance- 
ſtors of the ſaid Sir Francs Barrington and his Heirs ſhould have the 
herbage of a certain. number of Acres within the ſaid Chaſe; and alſo 
that he ſhould have to him and his Heirs the Trees and. Buſhes of the 
faid-number of Acres within the-ſaid Chaſe ; and thar he might fell. 
and cut ſixteen Acresevery year of the ſaid Acres ; and that he ſhould. 
encloſe them according te the Laws and Statutes of the Realm;and thar. 
Aſſurance was made by the Lord Rich accordingly ; and thar the ſame 
was confirmed by a ſpeciall At of Parliament,. with a ſaving of the 
right and intereſt of all ftrangers ; and ſaid, Thar Sir Francis Barring; 
ron did inclofe and cut down fixteen Acres, and did encloſe the ſame, 
and there took the Defendants cattel Damage feaſants; upon which 
the Defendant did demurr in Law. The Queition in the caſe was,. If 
by the. Statute of 22. E. 4. cap. 7. or the Statute of 35.8. cap, 17. 
which give Authority to make incloſures of Woods, the Commoner: 
ſhall.be.excluded: Harr Serjeant,. Iconceive, That the Commoner 
ſhall be excluded by the Statute of 22. E. 4. cap.7. which gives Autho- 
rity to incloſe and exclude all Beaſts, and thereforethe Commoner ſhal: 
: - be- 
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be excluded : But it will be obje&ed,that the Statute is,that the Owners 
of the Ground may encloſe : Bur Sir Fravcis Barrington is not Owner, 
for the Lord Rich is the Owner of the Ground ; I ſay, that Sir Fravcss 
Barrington is the Owner , for he hath the Herbage and the Trees, ſo as 
he hath all the profit, and he who hath the profit ſhall be ſaid to: have 
the Land it ſelf: and he vouched P aramerr and Tardleys Caſe in Plow. 
Com.8& Dyer 285.and 37. H.6.35.and 17.E.4.16. Alfo the Statute is in 
the disjunRive , viz. the Owner, or the Vendee: and although he 
be not Owner of the foil ; yet he is Vendee of the _ Trees. 
Secondly, It will be objected, that the ſame is not a general Law of 
which the Judges are to take notice, and therefore he ought to plead it : 
I hold it to be general —_ of which you are to take knowledge al- 
though it be not pleaded:& he cited Holands Caſe. Thirdly,It will be ob- 
je&ed,that by ſuch general Law the particular intereſt of a private man 
ſhall not be deſtroyed. To that I ſay, that ſuch general Statutes will 
include ſuch particular intereſts, and therefore the Caſe berwixc Sir 
Foulke Grevif and Stapleton was adjudged , that where wiloughty, 
Lord Brookes had [Lands to him by Act of Parliament , with autho- 
rity to make Leaſes for one life , and no more. By the Statute of 32. 
H. 8. of Leaſes, that authority is enlarged, and he might make Leaſes 
for three lives. Hawghton Serjeant, Although he be Owner of the pro- 
fits, he is not Owner of the ſoil, and there is a difference betwixt the 
ſame and the ſoil. Andthe Statute ſpeaks of Trees growing in his own 
ſoil. Foſter Juſtice , The Arbitrament , the Aſſurance , and the eſpe- 
cial A& of Parliament is nothing to the purpoſe in this Caſe, end ro 
plead them was more then wasneedfull ; For by the Arbitrament and 
the Aſſurance, the Commoner being a third perſon,cannot be bounden 
in which he was not a party; And by the ſpecial A of Parliament 
he ſhall not be bound, becauſe the AR is againſt the Lord Rich , and 
his Heirs, ſo as a ſtranger ſhall not be bound by the At : And there- 
fore upon the Statute of 18. E/iz. cap. 2. of Patents, the Caſe was, 
That the Queen made a Leaſe for years,which was void for not reciting 
ofa former Leaſe ; and afterwards ſhe granted the Inheritance unto a- 
nother. And then came the Statute of 18. E/;z. which confirmed all 
Patents againſt her,her Heirs and Succeſſors ; by that Statute the Gran- 
tee in Fee was not boundeq, but he might avoid the Leaſe for years, 
for the Statute is againſt che Queen and her ſucceſſors; and that caſe 
was adjudged. Bur our caſe is without doubt, as to that point, for the 
right and intereſt of eſtrangers is ſaved by the At: then all reſts upon 
the Statute of 22. E. 4. and I conceive that the ſame is a ſpeciall AR, 
and ought to be pleaded ; for it is not generally of all Woods, but on- 
ly of Woods in Forreſts and Chaſes. - But admitting it to be a generall 
AR, yetI conceive, 'That it was not the meaning of it to exclude a 


Commoner ; and that appears fully by the later words of the Statute, 
| VIZ. 


viz, Without licence of &c. which excludes only the Owners of the For- 
reſt; and it was not the meaning thac he mighe incloſe without the leave 
of theCommoner. One thing hath troubled me in the Statute, becauſe it 
is ſaid that before tha time he could not incloſe morethen for 3. years ; 
ſo as before that ſtatute he might encloſe for z years, as it ſeems, withour 
Licence,and now by the Statute, for 7 years. Alſo for another cauſe I con- 
ceive,that theDefendant ſhall not cake advantage of the Statute as he hath 
pleaded; for he bath pleaded that he did enclofe and cut,whereas the ſta- 
eute ſajes,that he ſhall eacloſe after the Cutting : ſo as I hold cleerely,that 
he bach not purſued the authority of the Stat. for upon the St: of 35.4.8. 
w<h is penned contrary to this Stat./ci/, that the Owner of the wood ſhall 
make encloſure and diviſion for che Comoner,and then he is to cut, hold 
cleerly that after the felling he cannot make any encloſure. Alſo admitting 
that by the Stat. the Comoner ſhall be excluded, I hold that by the Stat. 
of 35.H.8.that that Stat.is repealed in that point; for che Stat. of 35. H.8.is, 
That no man ſhall fell woods wherein Commoners have Intereſt by Pce- 
ſcription until he hath divided the fourth part: ſo that the Authority,if any 
were,is reſtrained by that Stat. if he be a Comonee by Preſcription, as he is 
in our Caſe .But if it had been a Common by grant, it had not been within 
the Clauſe of Reſtraint. And Leges poſteriores priores contrarias abrogant , 
eſpecially the Stat. being in the Negative, as it is here: For by a Negative 
Statute the Comon Law ſhall be reſtrained : otherwiſe,if the Star:were in 
the affirmative: & for theſe reaſons I conclude, That the plaintiff ought to 
have Judgment. #arbarton Juſtice contrary. All the matter reſts upon the 
Statute of 22.E.4. Firſt, I hold that the ſame is a general 4R, although ir be 
particular in ſome things. So you may ſay of all ſtatures, which are parti- 
cular in ſome one point or other. I hold alſo, That the Stat.of 22.Z 4.is not 


© _ repealed in this point by the Star. of 35 H. 8. becauſe they were made to 


ſeveral purpoſes: The one was for Forreſts and Chaſes, the other onely for 
. otherparticular Woods:And I hold, that the Comoner ſhall be excluded; 
for otherwiſe the Stat. ſhould be void and contrary; viz.to give power to 
onetoencloſe and exclude all beaſts ; and yet to permit another to put in 
his cattel. And by the words of the Statute, which exclude all beaſts and 
cattel{, the Deer ſhall notbe excluded or intended, for they ſhall not be 
faid beaſts or cattel. As in 3o.E.3. One who chaſech a cow in a Park ſhall 
be ſaid within the Statute ds Malefaftoribre in Parris: And then if the 
authority of encloſure be not to exclude the Deer, it ſhall be to ex- 
clade the cattell of the Commoner, and other the like eſtrangers, or 
otherwiſe it ſhould be to no purpoſe. As to that which hath been ſaid, 
That there is not a perſon who may incloſe by-the Statute; the Statute 
is, that the Owner ſhall incloſe, or he to whom the Wood ſhall be 
ſold : fo that although that hee be not Owner, yet he is to have the 
Trees and the profits ; and the Statute doth intend, thar he may incloſe 
who ought to have the profit; and Lac the ſale be not for mo- 

nie, 
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nie; 'yet ſuch a'perſon may be ſaid Vendee well. h ; Wherefore. 
E.conclude, that Judgment oughe to be for the Defendant. Malwefley 
Juſtice, I hold, that he hath not authoxitie by the Statute to encloſe: 


_ *. Forthe Statute is, Whenany man fels trees in his proper ſoile - fo that 


he not being owner of the gronnd, he is not within tha Statute: and _ 


' . That was the effec of his argyment. And as to the other point, he did 


not ſpeak atall. Cook. chief Juſtice+ I hold, that the plaintiffe oughe 
to have judgment : all|the matcer doth*conſiſt opon the Stature'of 22. 
£.4.- which is to be conſidered. | And firſt is to be conſidered, what was 
the common Law before that Statute; and that was, That one who, 
had'a Wood within a Forteſt, might fell it, as it appeareth _ 
Statute de Forrefta: and the Starnte of 1 E. 3.2. by licence: and alſo 
he might encloſe it for three yeers, | as it appeareth by the Statute of 22. 
E.4q. but the encloſure was to be: cam parvo foffato & haia bafſa, xs it 
appeareth by the Regiſter in the Writ of Ad'qued davmum :_fo '2s bo- 
fore that Statute, there was an encloſure. But the Law is cleer, That 
before that Statute, by the encloſure, the Commoner ſhall not be ex-| 
cluded, Then wee are to conſider: of. the Statute : And firſt, Of the 
perſons to whom the Statnte doth extend : and that appeareth by the 
preamble, to be betwixe the King and other owners of Forreſts and 
Chaſes, and the owners of the Soil : ſo as a Commoner is not any per- 
ſon within the meaning of the Statute. And for the body of the: Sta> 
tute, you ought co intend, that the ſentence is continued, -and not per- 
feed nncill the end of the Scatute ; and the words [Without licence, 
&c:] prove, That no perſons were meant to be bounden: by the fha- 
' tute, but the Ownets of the Forreſts and Chaſes, and not the Coam- 
moners : Like the-cafe in Dyer. And although you will expound the 
words-of the bodie of the ſtatute generally; yet they ſhall be taken 
according to the intent of the preamble ; and therefore the: Caſe of 
21. H,7.1. of the Prior of Caft/cacte, alchough it be not eo in 
the Book, yet Judgment is entred upon the: Rolf; which Caſe is P«/eb. 
18 H. 7. Ror..460. By which caſe it appeareth, that alchough chat- 
Statute be made which” giveth Lands to the King ; yet by thac ſtatute che 
Annuity of a ſtranger ſhall. not be extinguiſhed. - And the Caſe which - 
hath been-put+by Juſtice Fofer ypon the Statute of 18. E/:z.. was the 
eaſe of Beſwel, for the Parſonage of Bridgwater, That although that 
one who- hath a leaſe for years of the King, which was void for miſ- 
recital! , might by+ the faid Statute hold it againſt the King ; yet the- 
Patentee in Fee ſhall not be prejudiced by the-ſaid-Sratute :: So I con- 
clude , That the Commoner-is not a perſon within this Scatute of 22. 
E.4. Secondly, It is to be conſidered, if a Wood, in which any one 
hath Common, be within the ſtatute: and I hold, it is not, but ane- 
F ſeverall Woods : - For (as 1 have ſaid) the Wood which before the ' 
atute might be encloſed for three years,, was onely a ſeverall Week, 
| | "and 
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© Chalka 7 Pore Gofe. 
and. not ſuch 2 Wood in which oy one. had common: And-the fita- 
cute of 22. E. 4. doth extend onely to ſuch Woods which might be 
felled and encloſed; FEY yeers : and. I conceive. ( contrary. to m 
Brother Warburton ) at the Deer of the Forreſt ſhHl well enough - 
be ſaid to be beaſts and catcell. And whereas by the common Law, 

| before this Katute, theentloſure was 6nely to be (as have faid). cam 
arvo foſſato & hais baſſa, by which the _ Were ns excluded : now 

this Katnce I hold, 'chat they apts From great hedges, to.exely 

- alwell the: Deer as orher beaſts. A I-ugree Sith falics F; x | a 
' if hewilltake advamage of the Statue, thar tee ougtit cot pleaded: 
that firſt hee' felled, and afterwards ericloſed ; and 2 corrrs; 'npon the 
Statute of 35. H.8. -ſcil. that hee ought firſt tary and afterwards: fo 
fell, 8c; And ls Togthe with him, char in that poi the Staruce/ of 
35. H. # Jalng os ry, doth repeal the Scatare of 22. Z. 4: if by that 
Statute the Commoner ſhall be tun excluded. Bat 1 prop of 'opifiion/ with - 
my Brothet Farburren cleerly, That hee is a Verdes of che Trees,” and - | 
ſo. within the Statute: :. for it is not neeeſſacy, that in the Grant "there 
be the word (Sell, J or that money by given, . ave thazie-be' a'contraR 
for a time onely, and not to have cantinuance, as it is in our caſe. Byt 
- he who hath the Trees to him and his heirs, ſhall be ſaid to be a Vendee 


net the King; for ir is doc. for + Kings Forreſts :, 
made: between: the King and bis ſubjects, wee ought 
for-ſo was Srowe/'s Cafe. ' And allo it was adjudge 
take knowledg of the aQ concerning-the Creation olfiFtince, becaut 
it concetneth the King. And Cook, in his argument ſai@, That if there had 
not been a ſpeciall proviofin for the Commoner in the Statute of SA $. 
' the Commoner had not been excluded by that Statute. And afte 
Ot FEES _—_ for the plaintiffe. 


Poſh. 8. 8. Jacobi, in the pe, 4 


| 236 | | 
Nee That it. was holden by three of the Juſtices, viz.. Walmeſley, 
Z Warburton and Fofter ( Cock and Daxiel being abſent) for law 

ceerly, That a Tenant at will. cannot by any cuſtome make a Leaſe for 
life by licence of the Lord : and thar' there cannot be any fuch cuſtome 
for a _te for life, as there is for a leaſe for years. 


Ea © 7; ae? Paſch. 
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Paſch. 8. Jacobi, Inthe Common Pleas. 
237 BEerRY's Caſe. 


IN Oe, That upon an Evidence { page to a Fury, ina Caſe betwixt Berry. 
and New Colledg in Oxford, it was ruled by Yalmeſley, Warburton 
& Foſter, Juſtices, in an Aion of Treſpaſs, If it appear upon the Evidence 
that the plaintiff hath nothing in the land but in common with a ſtranger; 
yet the Jury ought to finde with the Plaintiff; and if the Defendanc will 
have advantage of the Tenancy in common-in the plaintiff, he ought to 
have pleaded it. Nichols Serjeant was very earneſt to 'the contrary, 
and took a difference, where the Plaintiffe and Defendant are Tenants in 
common, and where the Plaintiff is tenant in common with a ſtrariger. 
But he was over-ruled ; the ation was an aQion of Treſpaſs, 2zare 
clauſum fregit, &c. - Cock and Daniel were abſent. . | | £4214 


mm 
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Paſch. 8. Tacobs, in the Common Pleas. 


— 


.- -5 #38 - mots; 
T was holdandi7” a/meſlzy, # ar burton, and Foſter, Juſtices, That if a 
. Rent be] zto one and his heirs for the life of another man, and 


| Irezxtbac his heir ſhall not be an oceupant of the. Rent: 
And Fofter ſaid, that the reaſon was, becauſe he: cannot plead a' 2ue 
eſtate of a Rent. And Warburton held C that the heir ſhould have the 
Rent as a Freehold deſcended ;” and for that he cited 26. H. 6. Statham 
Recognizance. But FoFer ſaid, that he ſhould not have the Rent ar all, 
Fg tartes and Falmeſley doubted whether the Rent were deviſable by 
the Statute; and they ſaid, that alchough the heir ſhould have it by de- 
ſcent, yetit ſhould not be in the nature of a deſcent of Inheritance ; for 
he ſhould not have his Age. ' Cook and Daniet were abſent. 
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— 
Py 


 - 


Paſch.8. Tacobs, in the Common Pleas. © © © 
239 HEYDON and SMITH'S (aſe. , 


Py an Action of Treſpaſs the Plaintiff declared of breaking of his Cloſe, 
" and cutting down of a Tree, viz..an Oak, The Defendant PR, 
at 


RY M2 - 


that -it © was his Free-hold ; The plaintiff jn his Replication. ſhew- 
ed that he held of the Defendam' by Coppy of Cours, Roll a 
Tenement, whereof the place in queſtion-is parcell: And that the Cu 
ome of the Manor is, That all the Copy-holders withig the Manor 
have uſed to take wood for houſe-bote; hay-bote, & 6. e pro:/igno com» 
buſtibils in difto renemento. And faid, that. he had alwayes preſerved the 
wood and trees growing upon: the ſaid Tenement ; And that he had 
nouriſhed and foſtered the ſaid Oake'; And that ſufficient, wood was 
not-lef& upon the ſaid Tenement for houſe-bote &c. upon which, the 
'Defendarit-did detnarre' in;Law: Foſter Juſtice, Judgment: ought.eo 
bee given for the: plaintiff ; 1- hold * that 'a Copy-holder, of. common 
right, without any Cuſtome, ſhall have wood. for. Reparations and 
for fire-bote, and fois 9. H.4. Fizz. Waſt 59. the opinion of Hal; 
And [ hold that the plaintiff hath an, Intereſt in the Trees, according to 
Palmers Caſe.': C:y. ipart; :And, 2.1,H; 412,,is, That a Coppy-holder 
may bring An Action of, :Treſpals for; the, Trees. And. I hold, Thar 
without a; Cuſtome, the: Lord cannot fell the. trees growing upon the 
Copy-hold'no more then upon a Leaſe for years. Buc in this Caſe by 
= wry of Cuſtome, the Lord. may take; the Trees, if he, leave 
ſufficient for: Reparations , &c. For the Cuſtome | is ,' That,'a Copy- 
hoftder ſhall have. ſufficient for Reparations ;.. by wbich is implyed,, thac | 
he ſhall notthave-more, - and then the. Reſt the:Lord.' (hall have. And 
Iam of opinion, that in this Caſe ,: and in caſe where the trees are 
excepted upon a Leaſe, that the Lord and the Leſſor may enter and 
take the Trees; although there be not any clauſe of ingreſſe, , of re- 
greſſe.. : Bur: in the principall Caſe, becauſe there are not, more Trees 
then are ſufficient for Reparation, the Lord cannot take them, but 
Treſpaſſe lieth againſt him, ?7arbzrton Juſtice, The matter of preſcri- 
ption is not materiall in this caſe : for of common right a Copyholder 
ought to have Trees for Reparations ; and to that purpoſe ;, he harh 
a ſpeciall propertie.," Bur. the angly queſtion in this Caſe (1s I con- 
ceive) is, If one who hath a ſpeciall property, 'may bring an AQion of 
Treſpaſſe- againſt him who hath the generall. propertie 2. And Ixon- 
ceive, that: he mgy well enongh:'-As: if 1 lend'my horſ@-for a week, 
and within the week 1 take him again, Treſpaſle *lieth. Walmeſley Ju- 
ſtice, For the ſubſtance,] am of opinion for the Plaintiff, but ©-dou: 
For I wonld fot that Copyhoſders have'ſo-great-hbertie-;3; and:he-h 

preſcribed to take all trees : and to rake them ad libirum, is roo great 
2 liberty, And I hold, that a Copyholder hath no greater property 
then one who ought to have Eſtovers-:. And-in-this caſe -hee- ought-to: 
have ſaid, q#ando opns fuerit : and he ought to have ſhewed, that the 
houſes were in decay for want of Reparations, for which cauſe opus: 

rat, &c. And ſo for the pleading, I hold that it is not ſufficient. 


Cook chief Juſtice, The Plaintiff ought to have Judgment : For 1 
hold: 


© 
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"oan7s —Heydonand Smithi Caſe. 


hold cleerly , That the Lord caganot take trees without leaving ſuffici- 
ent for Reparations, no more then he can pull down-or overthrow the 
houſe of the Copyholder. For of common right, without Cuſtome 
or preſcription, the Trees do belong unto the Copyholder for Repara- 
tions, and for that purpoſe hee may take them without any Cuſtome ; 
and the Lord cannot take the Trees without leaving ſufficient for the 
Copyholder, if there be not a ſpeciall Cuftome ſo to do. But 1 hold, 
that without any cuſtome the Lord: may take the Trees, if he leave 
ſufficient to the Copyholder for the Reparations.' Afech. 25. & 26. E- 
liz. Doylies Caſe.'' A Copyholder, who hath: uſed to take Timber for 
Reparations, brought an aRion of Treſpaſſe. Trimir.26. Eliz, An aQi- 
on of Treſpaſfſe was brought by a Copyholder againſt the Lord.. Pgſch. 
37. Eliz. the Caſe of Aſutford Wood, 'Trinit. 40. Elis, Stebbings 
Caſe ; but there the ation was an action upon; the Caſe, Tot 
Exceptions taken by Juftice almeſley , that the Plaintiff ought to have 
ſhewed that the houſes wanted Reparations ; I hold, as hee faid, That 
if the aRtion had been brought againſt him , and hee juſtifie the 
cutting, hee ought to: have ſhewed that the houſes wanted Repa- 
ratians. But in our Caſe he brings the Ation againſt another, which 
{yeth, although that the houſes were not then in decay... And for 
| the ſignification of the word Howſe-boot, 8c. - Bote is an ancient Sax- 
on word, which ſignifies in ſome caſe Recompence , and in ſome caſe 
Reparatio, For the manner of preſcription, That all the Tenants 
may take wood pro ligno combn#tibils in difto Tenemento , the ſame is 
no good preſcription , That all- ſhall take to burn in that Tene- 
_ —_ for the reaſons beforeſaid , Judgment was given for the 
Plaintiffe. £27 | 


———— 
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Paſch. 8. Tacobi, m the Common Pleas, 
240 NEWTON and RICHARD'S ( aſe. 


T was ruled by the whole Court in an Action of Treſpaſſe, 2zare 
clauſum fregit, & cuniculos ſnos vel ipſius A. &c. cepit, &c. was 


good 
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Paſch. 
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Paſch. 8. Jacobi, In the Common Pleas, 
241 Mcxsss and Kipour's Caſe. 


'JPon. an Evidence to a- Jury in this Caſe, it was Ruled by the 

A. whole Court, That if there be Copyholder for life, and*the 
Lord leafeth. for years, and the Copy-hoſder commit a forfeiture,” 
that the Leſſee may enter for the forfeiture. And Cocke Cheife 
Juſtice ſaid , That if there. be Tenant for life, the Remainder for 
life; If the Tenant for life committerh, a forfeiture, be in the Re- 
mainder for life may enter ; and that the Cafe 29. Aſl. 64. is not Law. 
For the particular eſtate in poſſeſſion is determined by the forfei- 
ture. And if hee in the Remainder could not enter, then it ſhould 
be at the will of the Leſſor whether hee ſhould eves have it. The 
ſame Law is, if the Remainder be for yeers. Foſter ee The rea- 
ſon. that is: given for an Entrie for a forfeiture, is, becaufe that'the 
Reverſion or : Remainder is deveſted by the Feoffment. © But in-this 
Caſe, becauſe it is but i»tereſſe rexmins, nothing is deveſted ; 'For 
notwithſtanding the Feoffment , the m_ termini- may be grant- 
ed: towhich Cook agreed. But Foſter ſaid, that hee did agree in 0- 
pinion with Cook, becauſe that the particular eſtate was determined. 
The cauſe of forfeiture was, becauſe that the Copiholder had made a 
leaſe for life — + + -— *-- EL 
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 , Paſch. 8. Iacobi, in the Common Pleas. 


Re 


234+ © Dr. Newman's Caſe. 


T* this Caſe it was ſaid by Gook Chief Juſtice, That it had of law 
time been twice adjudged, that if Timber trees be ofcentimes top- 

d and lopped for fuell, yer the tops and lops are not Tichable; for 
the body of the trees being by law diſcharged of Tiches, fo ſhall be the 
branches: and therefore he that cutteth them, may convert.them co his 
ewn ule, if he pleaſe. | | + 


Paſch. 


po ————_ 
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Paſch.;8.. Jacobi, In the Exchequer Chamber. 
| 243z KeRcnER's Cale. 


A N ARton upon the Caſe was brought in the Common Pleas, up- 
[A on a ſimple contra, made by the Teſtatorz which afterwards 
came into the Exchequer Chamber before all the Judges. (ook, in the 
Common Pleas was of opinion, that the Aftion would lie. Tanfield 
Chief Baron, ſaid, Thatin theſe caſes of Equitie it were moſt reaſon 
to enlarge and affirme the Authoritie of the Common law, then to a- 
bridge ir, and the rather,, becauſe tie like Caſe had * been often- 
times adjudged in the Kings Bench, and there was no reaſon (as 
he ſaid) that there ſhould be a' difference betwixt the Courts; and 
that it would be a Scandall to the Common Law, that they differed 
- inopinion. Afterwards at another day the Caſe was moved in this 

Court; And Walmeſley Juſtice doubted 'if as before.. But © Fofer' 
held that the Aion was maincainable ; And Cooke defired that Pre- 
fdents. might be ſearched; And he ſaid, That be could not be per- 
ſwaded, but if the Executor be adverred to have Aſletts in his hands 
ſufficient to pay the ſpecialties, but that he ſhould anſwer the debr. 
Note, the money demanded was for a Marriage portion 'promiſed by 


- z s 


the. Teſtator. | | : | CA. 
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© Paſch. 8. Jacobi, in the (ommon Pleas. - 
244 Avans and WiLs ons Caſe. 


ote, It was ſaid, That when a falſe Judgment * paſſeth againſt 
N the Defendant, he may -pray the Court chat it be entred at a 
day peremtory ; ſo as he may have Attaint, ora Writ of Error. And 
Cook Chief Juſtice ſaid; That if Judgment in the principafl AQion 
be reverſed, the Judgment 'given upon the -Scire facias ſhall alſo be 
reverſed, becauſe the one doth depend upon the other. walmeſley 
in this Caſe ſaid, That ic had been the uſual courſe of this Courr, 
Thatif one deliver 2a plea unto An Aturney of the Court as the Laſt 
Terme, and it is not entred, that now at another Terme the Defen- 
dant might give in a new pea if he would, becauſe the firſt is not upon 


Record, 
Paſch. 
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Paſch. $8. lacobi, in the Common Pleas. 


245 -. CuLLIiNGwoRTH's, Cale. 


T* one be bounden in an Obligation, That he will give to . S. all the 
| Goods which were deviſed to him by his father; in Debt brought 
- upon ſuch an, Obligation, the Defendant cannot plead, that he 
had not any Goods deviſed unto him, for the Bond ſhall conclude 
him to ſay the contrary ; Yide 3. Eliz. Dyer 196 Rainsford Caſe. 


Paſch. 8. Tacobi, in the Common Pleas. 
246 Quov's Cale. ; 


Ueodhad Judgement in an Aion upon the caſe at the Aſlizes, and 
damages were given him to Thirty Pound. Hutton Serjeant 
moved in Arreſt of Judgement, That the Yenire faciaswas de duodecins, 
- and that one of them did not appear, ſo asthere was one taken de cir- 
camſftantibus ; and the entry in the Roll was, That the ſaid Jurour 
exattos venit; but the word 7arats was omitted : And for that cauſe 
the Judgement was ſtayed. s 


<_— — 


C—r 


Mich. 8. Jacobi, in the Common Pleas. 
247 STONE's (aſe. 


gd one an Atturney of the Court was in Execution in Norfolk for One 
thouſand Pound, and by practice procured himſelf to be removed by 
Habeas corpus before Cook Chief Juſtice at the Aſsizes in Lent, and eſ- 
ſcaped to London ; and in Eaſter Terme the Bailiffe took him again, 
and he brought an Aion of falſe Impriſonment againſt the Bailiffe : 
and it was holden by the Court, That the freſh Suit had been good al- 
though he had nax taken him in the end of the year, if enquiry were 
made after him;zand ſo by conſequence the Action was not maintainable:; 


A a Mic 7; 


7s FolpWolſos iſe.) 
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—— 


Mich.$ Jacobi, in the Star-Chamber. 


-iþ a4 MarRrio T's Caſe. 


Ote : It was agreed in this Caſe for Law, That the Sheriffe cannot 
N colle& Fines or iſſues after a generall pardon by Parliament ; and 
therefore one Thorald, the under Sheriffe of N. who did fo, was que- 
tioned and puniſhed in the Star-Chamber. 4 


—— 


Mich..$ Jacobi, in the Common Pleas. 
249 JoLLY Woorsey's Caſe. _ 


Olly Woolſey of Norfolk brought an Action of Treſpaſs againſt a Con- 
able,of Aſſault and Battery, and Impriſonment':: the Defendant 
as to the Afault and Battery pleaded, Not guilty, and juſtified the 
impriſonment by reafon of a Warrant dire&ed unto him by a Juſtice of 
_ Peace for the taking, and to impriſon the Plaintiffe for the keeping of 
an Ale-houſe, contrary to the Statute 12 Feb. 5. E/. whereas the Sta- 
tute was 12 Feb.5. E4.6. and the matter was found by ſpeciall Verdi&. 
j And it was holden by all the Juſtices, That the miſrecitall of the A&t 
. was not materiall, for it being a generall AQ, the Juſtices ought to take 
knowledge of it. And Cook Chief Juſtice ſaid, That a man cannot plead 
Nul tiel Record againſt an Act of Parliament, although that in truth 
the Record be imbezelled if the Act be generall, becauſe every man is 

privy to it. [- 


Mich. 8. Iacobi, In the Common Pleas. 


250 _ NEwMaAN and BaBBIiNGTON's Caſe. 
T was reſolved in this Caſe, That if Debt be brought againſt an Exe- 
cutor, who pleads, that he hath fully adminiſtred; and it is found 
that he hath Aﬀers to 40 !. whereas the Debt is 601, that a Judge- 
ment ſhall be given for the 60 1. againſt the Defendant ; and upon that 
Judgmeur, if more Aﬀers come after to the Executors hand, the Plain- 
tifke may have a Scire facias. ; 


Atich; 


Bury and Taylor's Caſe. © # 179 ; 


Mich.8. Jacobi, in the Common Pleas. 


— 


251 WALL K's Cale. 


Ote; It was ſaid by Cook Chief Juſtice, That if the King preſent 

- one to a Benefice, and afterwards preſenteth another, who is ad- 
mitted, inſtituted, and induRed, the ſame is a good repeal of the firſt 
preſentation. , And he ſaid, Thar if the Lord doth preſent his Villain 
to the Church, the ſame is no enfranchiſement of him, for chat pre- 
ſentation is but his commendation. And if the King will preſent a 
French man, or a Spaniard, they ſhall not hold the Benefice within this 
Realm, for that the ſame is contrary to a ſpecial A of Parliament. 


ee cam 


Mich.g. Jacobi, in the Common Pleas. 


252 . 
Nee - It was holden by all the Juſtices, That Perjury cannot be 
commited in the Court of the Lord of Copy-holds,or in any Court © 
which is holden by Uſurpation ; otherwiſe is it in a Court Leet, or 
Court Baron, which is holden by Titte. 


[ 


Trait. 8. Jacobi, in the ( ommon Pleas. 


253 Bury and TavLoR's Cale. 


N an Eje&ione firme brought upon Not guilty, pleaded by the De- 
[ fendant, it was given in Evidence to the Jury to this effe ; 
viz. That one f. S. who did intend to entermarry with Alice S. 
by Indenture did covenant with . D that he would marry the 
ſaid eAlice, being then of the age of ſeventeen years; and thar , 
after the marriage had betwixt them , that they would levy a Fine 

. of divers Ling. which ſaid Fine ſhould bee unto the uſe of” 
the ſaid F. D. and his Heirs ; and accordingly after the enter- 
marriage the ſaid 7. S. and eA4/ice his Wife did levy a Fine unto 
the ſaid F.-D. and his Heirs, without any other uſe.implied or ex- 
prefſed, but what was contained in the ſaid Indenture before 
marriage; and according to the ſaid Fine, the Conuſee con- 
Aa 2 tinued 


180 Bury and T aylor's Cafe. 


tinued the poſſeſſion of the ſaid Lands for a long time : viz. for thir- 
ty years. Cook Chiefe Juſtice ſaid, That this continuance of poſſeſſion 
was a ſtrong proofe, and could not otherwiſe be intended, but that the 
Conuſee came to the poſſeſſion of the ſaid Lands by the ſaid Fine,which 
was ſo levied to him, and his heirs. And he ſaid, That it was adjudged 
in this Court in the Cafe betwixt C/aypoole and Wheſtone, That in a 
Recovery, the Covenant did not lead the uſe of the Recovery, for 
that it was but an: evidence that ſuch was the intent of the parties. 
And in this Caſe it was agreed by the whole Court, and was ſo faid 
to be reſolved in Clogar and Blyrhes caſe, 30. Eliz, That when no 
uſe is expreſſed or implyed by Indenture, or other agreement, that 
| it ſhall be tothe ancient uſe, viz. to the uſe of the Conuſor. As if 
Husband and wife be ſeiſed of one moytie of the Land in the right 
of the wife, and the Husband of the other. moytie by himſelfe ; and 
they joyne ina Fine generally, the Conuſee ſhall be ſeiſed to the for- 
mer uſes, as it is agreed in Beckwiths caſe, C. 2. part. And ſo it was 
agreed, That if the Husband doth declare the uſe, and the wife doth 
not diſagree, or vary from it, that the declaration of the Husband 
ſhall bind the wife. And Cook ſaid, That it is not alwayes neceſſary 
that the wives name be ſet to the Indenture, which doth declare an 
uſe. And further Cock ſaid, That if a Fine be levied of Lands, yet 
the-uſes may be declared by ſubſequent Tndentures. And it was Gid 
(Obiter) in this Caſe, That if a man for valuable conſideration doth 
urchaſe a Leaſe for years; and hee nameth two of his ſervants as 
zjoynt-purchaſers with him in the Deed; and afterwards. the Maſter 
would ſell the Lands alone, and the ſervants do interrupt the ſale, or 
will not joyne with him; that he hath no remedy to compell them to 
do it, but by a Bill of Chancery. 


_— — —CCK_— — 


——_— 


Trinit. 8. Jacobi, in the Common Þleas. 


2 

A Vicar was endowed in the time of King Heyry the 38, of divers 
| Tithes; and afterwards he libelled for thoſe Tithes in the ſpi- 
rituall Court ; The Defendant alledged a Modus Decimandi, and pray- 
ed aProhubition, and day was given to the party to ſhew cauſe, why 
the ſame ſhould not be granted ; and at the day theDeed of Endow- 
ment was:produced, and ſhewed in Court. By which it did appear, 
"That the Vicar was endowed of Hay. viz. of the tenth part of it; and 
ſo of the remnant of the Tithes for which he libelled; whereupon the 
Court refuſed to award a Prohib:tion; &Lxere Canu/aw. For as I con- 

ceive, 4 Hoaws Decimands may accrue aſter the Endowment. 


Trintt. 


"a _ 


F"*" "oo William Dethick and Stoke's > aſe 181 
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Trinit. 9. Jacobi, in the Common Pleas. 
255 - Sir W. DeTHIck and SToxe's Cale. 


07 okes libelled _ Sir William Dethick in the ſpirituall Court, 
for calling of him Bald Prieſt, Raſcally Prieſt, and for ſtriking of 
him; and for thoſe offences he was fined by the ſpirituall Court an 
hundred pound, and impriſoned. And the opinion of the whole Court 
was, That neither the Fine nor Impriſonment were juſtifiable, be- . 
cauſe the Statute of Arriculs Cleri, is, Now imponant penam pecunia- 
riam, nifi propter redemptionem, &c. And Cook ſaid, They might onely 
- excommunicate : and thereupon a Writ de. Excommunicate capienao, 
might be awarded; and that is their onely courſe, and then the Par- 
ty may have .his Cautione admittenda; And the Court ſaid, That if 
the ſpirituall Court would not enlarge the party upon ſufficient Cau- 
tion offered them, that then the Sheriffe ſhould deliver him. 


Pn TY 
——— —— 


 Trinit. 8. Jacobi, in the (ommon Pleas. 


256 
| was the opinion of the whole Court, That if a man have a Judg- 
ment againſt two men upon a joynt Bond ; That he cannot have 
ſeverall Executions; Viz. a Capias ad ſatisfaciendum againſt the one, 
and an Elegit _ the other ; for he ought to have but unicam (c- 
tisfaFtionem, although he ſue them by ſeverall Actions. And if he ſue 
forth ſeverall Executions, an Andite Zzerela will lye. 


—— — — 


Mich. 9. Jacobi, in the Common Pleas. 


257 CikrLE's Cale. 
'Ote, it was adjudged in this Caſe, Thar if a manſay of another, 
N that he hath killed a man, an Action upon the caſe will not lie 
for thoſe words ; for he may do it as Executioner of the Law, or ſe 
defindendo ; So if one ſay of another, That he is a Cutpurſe, an Acti- 
on will not lie ; for that a Glover doth, and a man may cut his own 
purſe, and the fame Term it was holden in the Kings Bench, That an 
Adion will not lie for calling one Witch. 
| Alich. 
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82 Royley and Dormer's Caſe... 


Cram 


Mich. 9: Jacobi, in the Common Pleas. 
258 


TT was holden by the whole Court, That a Commoner cannot ge- 

nerally juſtifie the cutting and taking away of Buſhes off from S 
Common ; but by a ſpeciall preſcription he may juſtifie the ſame. So 
he may ſay, . That the Commoners have ufed time out of mind to di 
the Land, to let out the water, that he may the better take his Com- 
mon with his cattell; and it was agreed, Thar if the Lord of the Waſte 
doth ſurcharge the Common, that the Commoner cannot drive his 
cattell off the Common, or diſtraine them damage feaſance, as he may 
the catrell of a ſtranger. But the remedy againſt the Lord, is either an 
Aſlize, or an Action upon the Caſe. 


bas i. oo. AO. a et we. 


Mich. g. Jacobi, in the (ommon Pleas. 


T was agreed by the whole Court, That if a man deviſeth unto his 

daughter an hundred pound when ſhe ſhall marry, or to his ſon, 
when he ſhall be of full age, and they die before the time appointed, 
that ' their Executors ſhall not have the money; otherwiſe, if the 
deviſe were to them to be paid at their fult' ages, and they-die-befo 
that time, and make Executors; there the Executors may recover the 
Legacy in the ſpirituall Courr. 


Fill. 9. Jacobi, in the Kings Bench. 


260 . RovLEyY and DokMeR's Caſe. 


Ne 7. - 
= Boyes did contend and fight near *unto their houſes, and the 
2 one ſtroke the other, ſo as he did bleed ; who went and complain- 
ed to his father, who having a rod with him, came to-the other boy, 
and beat him ;'-upon whiclr he died. And the opinion of the whole 
Court was, That it was not murder. | 


_ A1 Ich. 


Edwardsand Dentons Caſe. ke 18; : 


ena _ 


Mich. g. Jacobi, in the King's Bench. 
261 FEpwarps and DexToN's Cale. 


'FPon a ſpecial Verdi&, the Caſe was, that'a Man was ſeiſed of 
the Manor of D. and.of a houſe called w. in D.: and alfo 

of a Leaſe for years in D. and he did bargain and ſell unto another 
his Manor of D. and all other his Lands and Tenements in Dale ; 
and in the indenture did covenant that he- was ſeiſed of the premiſles 
in Fee'( which was left out of the Verdi ) and if the Leaſe for yeafs 
ſhould paſs by the general words, was the queſtion; 2zere of the caſe, 
becaufe Trim. 10. Facebs , the Court was divided in opinion in this 


Caſe. 


— 
a 


Mich. 9. Tacobi , In the King's Bench. 
262 Hucuzs and KeeNe's Caſe. 


He Plaintiff declared, that whereas he was poſſeſſed of a Meſſuage 
for years which had ancient lights, and the Defendant poſſeſſed 
of another Houſe adjoyning, and a Yard, that the Defendant upon the 
faid Yard had built a Houſe, and ſtopped his lights ; The Detendant 

leaded , that the cuſtom of Loxdox was, that every man might build 
upon his old Foundation, ang if there be not any agreement, might 
ſtop up the Windows of his Netghbour ; upon which the Plaintiff did 
demurre in Law: and it was adjudget for the Plaintiff, becauſe that 
the Defendant did not anſwer the Plaintiffs charge , that he had built 
upon the new ,, and not tpon the old Foundation. And it was holden 
by the whole Tourt in this Caſe, that a man may build upon an old 
Foundation by ſuch a cuftom, and ſtop up the lights of his Neighbour, 
which are adjoyning unto him, and if he make new Windows higher ; 
the other may build up his houſe higher to deſtroy thoſe newWindows: 
But a man cannot build a Houſe upon a place where there was none 
before, asin a Yard, and ſo ſtop his Neighbours lights: And fo it was' 
adjudged in the time of Queen Z/izaberh, in Alrhazr Caſe , upon ſuch 
acuſtom in the City of TNork, And it was ſaid by Cock Chief Juſtice ; 
That one preſcription may be pleaded againk another, where the one 
may ſtand with the other , as it was hy no poke in right and Wrights 


Caſe. That a Copy-holder of a Biſhop did preſcribe , that all Copy- 
holders. 
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arged of Tithes': But not - 


holders within the Manor have been diſch 
where one preſcription is contrary to- the other; whereas one- pre- 


ſcribes. to have lights, and" theother preſcrides to ſtop. the ſame lights, 
|S HS as Bo m1 S908 3P4 93 ©. ; 


Lnere. 
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__ Hill. g. Jacobi, in the. King's Bench.. 
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263 SamrorD and HayeL's, Caſe.” <* 


l& an Aion of Treſpaſs for 30. Hares , and $00. Cogeys bunted in 
his Warren , taken and carried away ; which 'Treſpaſs; was fayd 
with a contiz#ando , from ſuch a time, till Gich a time ;; the Defendant 
juſtified, becauſe he had common in the place where, &c. to a Mefluage, 
fix Yard Lands for 240. Sheep, andthar he and all thoſe whoſe eſtate 
he hath, time out of mind, have uſed at ſuch time as the Common was 
ſurcharged with Coneys, to hunt them, kill and+ carrythem; as to his 
» Meſluage appertaining: upon which the Plaintiff did demurre in Law 
becauſe a man cannot make ſuch a preſcription in the Free-Warren,and 
; Free-hold of another Man :. And ſecondly , becauſe a man cannot ſo 
preſcribe to hunt, kill, and carry away his Coneys, as pertaining to his 
Meſluage : But a Man may preſcribe to have ſo many Coneys to 


forthe Plaintiff. 


al; + RY  \ 


Hill. 9. Jacobi, in ' the Common Pleas.” - He 


264 - Cox and Grar's Caſe. 


# FT was adjudged upon a Writof Ecror., brought upon a Judgment 
| given in the Marſhalſey in an Aion of trover and converſion of 


' Soo0ds: That if none of the parties be of the. Kings houſhold , and 
| Judgment be given there that the ſame is Error , and for'that cauſe the 
Judgment was reverſed. Foe | 


L* 


- Hill 


eſcription was holden for a void prefcription;and Judgment was given - 
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Hill, g: Jacobi, in the Common Pleas. 
265 Morrr1s's Caſe. 

F* an Action upon the caſe for putting of .cattel upon the com- 

| mon, it was.adjudged; that if the cattel of a —_— eſcape into 


the common, the Commoner may diſtrain them damage feaſance, as wel 
as where the cattel are put into the common by the ſtranger. 


- 


 _ Paſch. 10:-Jacobi, in the Common Pleas. 


266 The Lord MounTEaGLE and 
+Þ | PENRUDDOCK's Cale. 


- TI was holden by the whole Court in this caſe, and agreed by all . 
| the Serjeants at the Barre, That if two men ſubmit themſelves to 
the arbitrament of 7. S. And the Arbitrator doth award, that one of 
them ſhall pay ten pound, and that the other ſhall make a releaſe unto 
+ © him, thatthe ſame is a void Award, if the fubmiflion be not by Deed; 
-F and heeto whom the Releaſe is ' to be made by the: Award,. ma; 
| | have remedy for it,_ for otherwiſe the one ſhould have the ten pound, 
* and the other-without remedy for the Releaſe. And it was reſolved, 
._ That upon fubmiſfion and arbitrament, that the party. may have an 
Adion upon the Caſe for not making of the Releaſe.” And Cook, chief 
| . Juſtice ſaid, That it was wiſely done y Ma; ood chiefe Baron, when 
- # he madeſuchaward, That a Leaſe or ſuch like Collaterall thing ſhould 
be done, To make his” Award, that -he ſhould make the. Releaſe, or 
pay ſuch a ſum of money, for which the party might have a remedy. + 
I conceive, that the reaſon is, That no Action upon the caſe upon an 
Arbitrament lieth ; becauſe it is in the Nature of a Judgement. At 
another day, the opinion of the Court was with Cock , and 20, H.s. 
and 8. E.4, 5. cited to the purpoſe, that there onghr to be recipro- 
call remedy. It was alſo faid in this Caſe, That by the Statute of 
5. H.5. A man cannot be Nonſuit after verdi&. FLY 


— 


Bb Paſch, 


FN aReplevin, Trixit. 10. Facebi, Rex, 2504. - The Plaintiff. counted, 
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Paſch. 10. Jacobi , Ih the (ommon Pleas. 
267 Cook and Fisye's Calc. 


| by a Replevin, the Defendant did avow for-rent anted tohim by 


a private A& of Parliament. The Plaintiffe did demand Oyer of - 
the AR x and the opinion of the Court was,*that he ought to have 
Jer : for they held, that the Oyer of no Record fhall be denied to 


any perſon, in caſe he will demurre. And the Record of the A&t 
ſhall be entred in hes verba. . | 


[ NS 


— 


 @aſcb. 10. Jacobi, in the Common Pleas... 
- 268 ' The Bakers Caſeof Gray's Ine againſt Occould. 


_ 
oy 


: N Adin of Debr was brought in Londen againſt Occould late 


Steward of Graz's- Ine: upon a generall indebitatas afſumpſir, 


- withour ſhewing the particulars, which plea. was removed' into the 
\. Common Pleas. And it was holden by the Court, That the Action 
t 


as it was brought, would not lie, for the inconvenience which might 
follow. For the Defendant ſhould be driven to be ready to give an. 

anſwer to the Plaintiffe ro-the generality. And therefore: the Plain- 
tiffe ought to bring a ſpeciall Action for the particular things; The 
like Caſe was in the Marſbalſey ; and becauſe they did not declare in a 
ſpeciall manner, Exception was taken tot, and- adjudged, the Action 
upon a generall 1ndcbitatas aſſumpſit did not lie. ;Quecre. Si 


OI hv 


-Trinit. 10- Jacobi, in the Common Pleas: 
269 READ and Hawe's Caſe. 


ci 


that the Defendant, Cepir avena of the Plaintiff apad Occould: and 


doth not ſay,» quodim loco,&c.upon which the Jarfendant did demurre 
in Law. . Hu:toz Serjeant argued for the Plaintiffe, and ſaid, That not- 


withſtanding the many preſidents which had been ſhewed, ithat yer the 


Declaration was well enough ; For he ſaid, That the preſidents did not 


2 = prove, 
f , 


%* Y * N ad &be F- ca OT 


| -  , Real and Hayes 
prove, that it was neceſſaty that it ſhould be therein ſhewed, im quo* 
dams loco vocat*, becauſe the Defendant upon the matter is the Aor ; 
and therefore he beſt knows the place where. he took the Cattel. And 


_ ing. E.4. In a Homine replegiando, the Towne onely was named; 


and it-is not there debated whether the ſame were good. withour 
mentioning iz quodam loco. 49. E. 3.14. and 24. 9. H.s6. and. H.6. 


There the traverſe was of the taking at Dale; [ans ceo, &Fc. that the - 


fame was at Sale, 'and i» quodam /:co is not expreſſed. Cook 
| Chief Juſtice faid, -Thar there is no book which taketh this Ex- 
. ception: and ſaid, That notwithſtanding the Preſidents cited, | that 
it , was well enough : For hee ſaid, There iS* a difference betwixr 
Preſidents, which are the Inventions of Clarks, and of judictall 
Preſidents: And the effed of the Suit in this caſe, is, not the ſhew- 
ing of the place, but the having of the Cartel; and it is on the part 
of the Defendant to fhew where hee rook the Cattel, for perhaps 


_ = the Plaintiffe doth' not know where he took them : and if he did 


know the place where they were taken, yer perhaps hee hath nor 
witneſſes to prove the fame; and fo by this means - the- Plaintiffe 


ſhould be at a great miſchiefe, and delayed in his Suit. Whereas 


Aa Replevin is feftinum remedium, to have his Cattel again,” which 
perhaps..are his *plough Cartel: ' Yarbarros Juſtice ſaid; That there is 
a difference -betwixt Actions brought- m the :King's Bench; : and 
in this Court : For there in an Adtion of Treſpaſſe the”. ſame 
may. be abutred, becauſe it is no Originall Writ as it is here, and: 
hee ſaid, That there alchoush the place bee not certainly abut- 
ted, 
"th . Aa pt ound, for he faid, In cafe it bee pleas. 
del of the part of the- Tenant himlſeſfe, hee is ro ſhew how: the 
 Joynt-tenancy came, becauſe it lyeth in his knowledge ; but con- 
trary, if it were on the Plaintiffs part. And in this Caſe, he who 
beſt knowes when the taking was, ought to. ſhew it, and thatis the 
Avowant; 'for it is no reafon that the Plaintiffe for miſſing of the 
place, not being the ſubſtance, ſhould be triced. Cook, If one inthe 
night drive my Cartrel into his Land, and afterwards doth diftrein 
them, it is no lawfull diftreſſe. At another gay, Coob faid, That 
in the-Book Nov. Narratio,?, it is ſaid, That the Town, place, \and 
collour, of the beaſts ought to bee fhewed by the Plainriffe in the. 
Replevin ;. and he faid, If the Colour had been left out, he would 
have given credit to the Book; but becguſe it is clear that rhe 
Colour is: not needfull to'be ſhewed, therefore he did not approve 
of the Authority far the place. And he cited 4. E. 3.13. where the 
Defendant faid, it was in the Hamſer. And 18: E.3. 1Þ. E.3.and49. E.3. 
14. where the Towns oaly are mentioned. Ati itwas faid, That in an 
Ejeftione firme brought in the Kings's POE the uſuall courle is to _ 
2 the 


eading 0 


2h it may be good. And he compared. the Caſe at barre; ro - 
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the Land', yethe ſaid, It might be omitted in Treſpaſſe, alchough 
the ſame _ be the uſuall forme of that Court.; and it may be ge- 
nerall : but if a place be alledged,. then. the ſame is materiall , 
on the Plaintiffe doth thereby give an «advantage unto his Ad- 
verſary. RE Ip Egg 

OM day Haughton Setjeant argued for the Defendant, . 
Thar the expreſling of the place where the mn was,. is materiall 
in the Declaration; and he ſaid, That as the Regiſter is the rule 
for Originall Writs, from. which forme a man may not vary ; ſo, 
he ſaid ,, The Book of Entries and. Preſidents of the: Courts, were 
rules for pleadings, from which there ought-to be-no variance ; and 
therefore he cited 33... 6. 14. Where in a Writ. of Entry, in the. 
nature of an Aſlize, the Demandant counted,. How that 4: gave 
Lands-unto F. S. his Coſen, whoſe Heir. he is. in tail, and ſhewed 
the deſcent. And Exception was taken unto-the. Count, becauſe it 
was not the forme of the Pleading in that Court ;, wherefore it was. 
awarded, That. he ſhould count, that ipſe fair. ſeifitus mt de libero 
zenemento ,, Which: is not. repugnant , although that he had an E- 

- Nate in tail, becauſe the ſame was the Ancient form uſed in the Courrt.. 

" So he ſaid in the principall. Caſe , the ancient uſed forme. of the 
Court ought to bee obſerved, which was to exprefſe. in the Count 
the place in which the taking was; and. hee: cited 35. H. 6. 40. 
Where Exception. was taken by rhe Defendant, becauſe the Plain- _H- 
tiff in the Replevin did ep mecs. ag place where the taking was-; and'-' i 
therefore per cxriam the Plaintiffe- rook nothing by his-Writ : and 
he denyed the opinion of 9g. £.4.41. and ſaid, That in reaſon the 
place ought to be ſhewed , becauſe if the Defendant would plead' 
any matter to. the Juriſdiftion. of the Court ,, the. place muſt be 
ſhewed ; and. he ſaid, That thoſe Records whith were: ſhewed on. 
the other ſide were but. of later times ;”and. the Point in queſtion, 
in none of_thoſe Caſes came in debate judicially; wheretore he 
concluded. for the Defendant. Hmtron Serjeant argued again, and 
ſaid, That the Formes of Originall. Writs. are certain; from which 
2 man is not to vary; but. he ſaid, That: Counts and Declarati-- 
ons are to be according to the. matter. And' in the principall” 
Caſe he conceived , That..it was not neceſſary that the place where 
the taking was,. be ſhewed ; and. hee cited. 4. Ed. 3. 13. in a Re- * 

|  ptevin, the Plaintiff declared. of the taking of his- Cartel in Holme, 

E _ © ' without laying, In quodam loco vocat', &c. andit was holden. good,. 

- becauſe the: Towne or Hamlet is ſufficient. certain ; and” 21. H. 7. 

22. 4. in a Replevin, the Plaintiffe declared of a. taking at D. the 

Defendant. faid; That he took them at S. and not at D. and avowed,. 

and.no. Exception was taken thereunto for wanc of. exprefling Fare | 


wakes Hart 
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ce in quo, &c. Andhe ſaid, That in 9.4. 4.41. and 25. it is 


la 

Fad.” That in a Replevin the uſe is to declare in a certain place ; 
but if the place be omitted, yet it is | abt” —_— : and that 
Book is after 33. H. 6. 40. and hee ſaid, 

Judgement in 33.H. 6. might be, becauſe there were Blanks left for 
the place; and the Plaintiff had begun-to alledge the certain place ; 
for the Recordis, 1» quodars loco vocar*, without expreſsing the place, 
but Blank, which he could not affirme; and therefore it was ad- 
judged againſt the Plaintiffe;; asin a Yalore Maritag ; if the De- 
fendant will ſhew that hee tendered a mariage,. whereas- it. is not 
needfull for him ſo to do, yet if the ſame be. not true, and iſſue 
be taken upon it; | Judgement ſhall be given againſt him ; where- 
fore hee fconcluded for. the. Plaintiffe. The principall Caſe was 
-- adjourned. | PP. 


Trinit.10 Jacobi, in the CommonPleas... 
250 Goopman and Gore's Caſe. 


"Nodman brought an Aſlize againſt Gore and others, .for ereQing of- 
two houſes at the Weſt end of bisWind-Mill per quod vents impedi- 
' eur, &c. Andit was given in Evidence, - That the ſaid houſes were fi- 
tuate about eighty feet from the ſaid, Mill.;. and that in height it did-ex- 
tend above the top of the Mill, andin length it was twelve yards from- 
the Mill ;. and notwithſtanding this neerneſſe, the Court lireged the 
Jury to find for the Defendant. And in that Evidence it appeared by a 
Deed, procured by the Plaintiff himſelf, That his Wife was Joint-tenant 
with him; and therefore it was holden by the Court, That the Aſlize 
brought in his own name alone,was not well brought. And Cook Chief 
Juſtice alſo ſais, That the Count was not good, by reafon of theſe 
words, viz. Per Fo veutus impediter ; for he ſaid, That theſe were 
the words of an Action upon the Caſe, . and nor of an Aſlize. . Butthe 


- Clarks ſaid, That ſuch was theuſuall forme, ad quod non fuit reſpox- 
ſam: and in that Caſe it was faid ob:ter by Cook, Chief Juſtice, . That if 
" the Husband and Wife be Joint-tenants, and the Husband { wes the 


Land and dieth, . and the Wife doth ſurvive, . that ſhe ſhall have.the em-- 
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I Trinit.10. Facobi, in the Common Pleas. 


271 HAaRDINGHAM's Cale. 


N an Action of Treſpaſs, 2are clauſum fregit the Defendant did ju- 
[| ſtifie, That he did enter and diſtrain for an Amercement in the She- 
riffs Torne, which was impoſed upon the Plainriffe- for enchroaching 
upon the Kings High-way, without ſhewing that the ſame. was preſen- 
ted before the Juſtices of Peace at their Seſſions, as the Statute of 1. F.4. 
cay.2. requireth. Haughton Serjeant for itay of Judgement in this Caſe, 
ſaid, That the Statute is, That the Juſtices of Peace ſhall award Pro- 
ceſs againſt the perſon who is ſo indicted before the Sheriffe, which was 
not done in this Caſe. And he ſaid, That the Statute did n>t extend to 
Amercements only in Treſpaſles, 2#are vi & armw,but to every other 
Treſpaſs ; for the Statute ſpeaks of Treſpaſſes, and other things,which 
ſhall be extended to all Treſpaſſes. Cook Chief Juſtice ſaid, That the 
Statute of I.E. 4. cap.2.” did notextend to Frefpaſſes which” were not 
contra pacem (as the encroachment in this Caſe is) for otherwiſe the 
Lord of a Leet could nor difſtrain for an'amercement without ſuch pre» 
ſentmennt before Juſtices of the Peace. And although the Statute ſpeaks 
of Felony, Treſpaſs, &c. the ſame 1s to. be meant of other things of 
the ſame nature ; which is proved by the clauſe in the Statute, viz. 
That they ſhall be impriſoned ; which cannot* be in the principal” Cafe 
at Bar. © Warburton and Winch Jultices, agreed in opinion with Cook 
Chief Juſtice. | h © L 


Triit,1o Tacobi, in the Common 'Þle x. 
272 FRAUNCES and PowtLLs Cale. 


: FT}, was moved for a Prohibition to the Spirituall Court, for citing 
the Plaintiffe gut of his'Diocefs upon the Statute of 23. H/8. and 

by the Libel it appeared, That'Powe!/ the Defendant had complained 
againſt the Plaintiffe in the Court of Arches, for ſcandalous words ſpo- 

ken in the Pariſh of Saint Sepalchers, London. Cook, Chief Juſtice held, 
That a Prohibition would lie, unleſle the Biſhop of Lo-den had given li- 
berty to the Arch-Biſhop of Canterbxry to entermeddle with matters 
within Zozaon ; for, he ſaid, that inthe Statute of 23. H.8; there is a 
clauſe of exception in caſe where ſuch liberty is given by the inferior 


Dioce- 


Pd 


| - Dioceſan ; and therefore a day was given by the Court to procure a 
certificate of the opinion of the Civilians, whether ſuch authoricy 

iven by the Inferiour Ordinary to the Arch-Biſhop, were Warranted 

y there: Law or not ; for the Statute of 23. H 8.isſo; andthen if 
the authority. be lawfully granted, no prohibition will lye. And Cook 
ſaid ; that the Statute of 23. H.8. was made but in affirmance of the 
common Law, as appears by the books of $8. #. 6.and 2. H.4. For 
there it is ſaid, that if one be excomenge in a forrain Dioces, that the 
ſame is void, & coram nos judice ; and heſaid, that the principal cauſe 
of making of the ſaid Statute , was to maintain the Juriſdition of 
Inferiour Dioceſſes. But it was holden , that if the Plaintiff had de- 
famed the Defendant within the-Peculiar of the Arch-Biſhop , that 'in 
ſuch' caſe -he might be: puniſhed there, although that he did inhabic 
within any remote place out of the Peculiar of the-Arch-Biſhop : and 
in this Caſe it was ſaid , that the Arch-Biſhop had in thirteen Pariſhes 
in London Peculiar Juriſdition.' It-was adjorned. - 


— 


© 


Trinit. 10. Jacobi, in the (ourt of Wards. __ + 


273 Corrons Caſe. 


g IR Foby Tirrel Tenant in Capite., made a Leaſe unto [arre/ for 
L000. years ; and further covenanted with "Carre! and his Heirs, 
that upon payment of five Shillings, that he and his heirs would ftand 
ſeiſed of the' fame Lands unto the uſe of Carr/,. and his Heirs: And 
in the Deed there were allthe ordinary clauſes of a conveyance bona 
fide ; viz. That the Leffee fhould enjoy the Lands diſcharged of all 
Incumbrances, and that he would make further aſſurance, &c. Corel 
aſſigned this Leaſe to Cotton, who died in poſleſlion, his Heir within 
age ; and intwo Offices, the Jury would not find a Tenure, becauſe 
it was but a Leaſe for years. And in a quzeplura , the matter came in 
queſtion in the Court of Wards: And Cak Chief -Juſtice of the 
Common Pleas, 'and Tanfei/d Chief Baron of the Exchequer, were 
called for Aſſiſtants to the Court of Wards, and they were of opinion, 
that becauſe it was found by the Offices, that Corron died in po flion, 
that the 'fame was ſufficient to entitle the King to Wardſhip of the 
' Lands.” But before the Judges delivered there opinions, the Leſſee was 
compelled. to prove ' the Sealing of .the Leaſe by witneſſes,which was 
dated 12. years before:For if they have not ſufficient witneſles to prove 
the Sealing of the Leaſe, without all doubt, there was fitfficient matter 
found to-entitle the King, viz. that the party died in poſſeſlion; which 
ſhall be intended of an eitate in Fee ſimple, till the contrarie be. 
ods | | proved 
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_ proved; Butthe two Juſtices moved the Attorney, That he would not © 

trouble himſelf with the proof of a matter in fact :. For they ſaid , It. 
was confeſſed on all ſides, that there was fuch a Leaſe, and that the 
Aſzignee of it died in poſſeſsion of the Land : and therefore they ſaid, ' 
that they were cleer of- opinion, that the Heir of ſuch- a Leſſee who 
died in poſleſsion ſhould be in Ward :. For (0k Chief Juſtice ſaid, 
that all Offices which are found to- deceive the Crown of ſuch an an- 
cient flower of the Crown. as Wardſhip, ſhould be void, as to that 
purpoſe, and moſt beneficial for the King. And he cited the Caſe in 
36. H. 8. Where the Kings Tenant made a 'Feoffment ,- and took 
back an eftate unto himſelf for life, the Remainder to his Grand-child 
for 80. years, and died; that in that Caſe the Heir-was in Ward :. and 
- they ſaid, that in - the caſe at Barre the Heir had power of the Inheri- 
rance upon* payment of five Shillings ; and. if the Leaſe for years be © 
found, - and proved by witneſſes, yet it carrieth with it the. badges of 
frand. And Tanfeild Chief Baron faid , that if a Leaſe for-100. 
years ſhall be accounted Mortmain , 4 fortiors this Leaſe for 1000. 
years , ſhall be taken to be made by fraud and<colluſion: And Cook 
aid, that the Lord Chancellour of Exzg/a#d would not relieve ſuch 
a Leſſee in Court of Equity , becauſe the begining and ground of it is 
apparant fraud. Note, the lands did lye in Spri»gfie/d in Eſſex. - 


ns 
—I 


Trinit. 10. Jacobs, in the Common Pleas. 
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274 ' MeaDpes Calc. 


N Aion of Debt was brought upon a Bond againſt Meade, who 
pleaded, that the Bond was upon condition, that if he paid ten 
pound to him whom the Qbligee ſhould name by his laſt will, that then 
&c.and ſaid, that the Obligee made-his Will;and made Executors there- 
of, bur did not thereby name any perſon certain to take the ten pound. 
Sherley Serjeant moved, that the Executors ſhouldlmye the ten pound, 
becawſe they are. Aſcignees in Law, as it is holden in 27. H.$. 2. But 
the whole Court was of opinion, that the Executors were not named 
in the Will for ſuch'a purpoſe. viz. to take the ten pound; For they | 
faid, It.is requiſite that there be an expreſs naming who ſhall take the 
ten pound, otherwiſe the Bond is ſaved, and not forfeired: And Cook, 
patt is Cafe,If I b2 bounden to-pay ten-pound eo the Albignee of theO- 
ltizeennd his Aſlignee makes an Executor,and dieth;the Executor ſhall 
not have the _ren pound. But if I be bounden to pay ten pound to the 
Obligee, or his Aſsignees, ' there the Executor al have it , becauſe 
it wasa duty in the Odbligee himſelf; the ſame Law,if I be boney - 
£44 | - enfeoffe 


Pd 


enfeoffe your Aſsignees, &c. Wherefore it'it was adjudged for 
the Defendant. ; 


Trinit.:10. Jacobi, in the (ommon Pleas. 
275 GREENWar andBakEeR's Cale. 


T was moved, and afterwards reſolved 'in the Caſe of a Prohi- 
bition, prayed to the Court of Admiralty, That if a Pirat ta- 
keth goods upon the Sea, and ſelleth them ; that the property of 
them is changed no more, then if a theife upon the Land ſteales 
them, and ſelleth them. And in this Caſe it appeared by the Libel! 
That bona piratica furrint infra Portam Argier ſuper alrum mare. And 
for that cauſea Prohibition was denied, becauſe A7gier being a forrain 
Port , the Court could not take notice whether there were ſuch a 
place of the Sea called the Port; or whether it were within the 
Land, or- not : Afterwards upon the mediation of the Juſtices, 
the parties agreed to try the cauſe in the G#s/d-hall in Londoy, before 
the Lord Chiefe Juſtice Cook. | | 


_ X — 


Gy 


Trinit 10. Jacobi, in the Common Pleas. 


276. Sir FRANC1s ForTESCus, 
and Coake's Cale. 


.'YPon an Evidence in an Ejettione firme betwixt the Plaintiffe 
and Defendant, The Court would not ſuffer Depoſitions of 
witneſſes taken in the Court of Chancery, or Exchequer, to be gi- 
ven in Evidence, unleſſe affidavit be made, that the witneſſes who 
| depoſed weredead. And Cook, Chiefe Juſtice ſaid (»ullo contradi- 
cente) That it is a principall Challenge to a Jurour, That he was 
an Arbitrator before in the ſame caſe, becauſe it is intended, that he 
will incline to that partie to which he inclined before : but contrary 
is it of a Commiſſioner, becauſe he is eleted indifferent. And it was 
alſo ſaid in this Caſe, That one who had, been Solicitor in the ' 
Cauſe, isnota fit perſon to be a Commiſtioner in the ſame Cauſe, 


Cc. Trinit, \ 


at Greenway and Baker's Caſe. a 
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Trmit. 10. Jacobi, in the Common Pleas. 
. - 7 

Arker Serjeant, in Arreſt of Judgement, moved , That the Ye. 
B mire facias did vary from the Roll in the Plaintiffs name; for 
' the Roll was Peter Percy, and the YVenire facias, Foby Percy , and 
the poſtea was according to the Roll, which- was his true name. 
The Court doubted whether it might be amended; or whether ix 
ſhould be accounted as if no- Yenire facias had: iſſued, becauſe it 
is betwixt other parties. But it was holden, That in caſe no Yenire 
facias iſſueth, the ſame is holpen by the Statute of Feofai/es, and in 
this caſe it is in effe&t as if no Yenre facias had iſſued forth ; and. 
ſo it was adjudged. And Cook Chiefe Juſtice ſaid, that if there be 
no Yenire facias, nor haheas Corpora, yet if the Sheriffe do return 
a Jury, the ſame is helped by the Statute of Feofailes. Warburton 
Juſtice contrary, vide C,$. part Biſhops caſe. And Hurrs Serjeant 
vouched Trinir.7. Facobi, Rot. 787..in the Exchequer ,. Herenden 
and Taylors caſe to be adjudged as this Caſe is, - | + Wo 


Trinit. 10. Jacobi, in the (ommon Pleas. 


278 Brown's Cale. 

[6 was holden by the whole Court in this caſe, That if a man hath 

: a Modus Decimandi for Hay in Black-acre; and he ſoweth the 
ſaid acre ſeven years together with corn, that the ſame doth not 
deſtroy the Modus Dectmandi , but the ſame ſhall continue when 
it isagain made into hay. And when it is ſowed with corn, the Pars 
ſon ſhall have tithe in kind ; and when the ſame is hay, the Vicar 
ſhall have the tithe hay, if he be endowed of hay. 


Trinit. 10. Facobi, inthe (ommon Pleas. 


279 James and RatCLiry's Cale. 
N Debt upon a Bond to perform ſuch an agreement, The Defen- 
dant pleaded 2wod nulla fuit concluſio five agreeamentum : The 
Plaintiff faid, Prod fuit ralts conclufio & agreeamentum, & de hoc Po- 
nit (e ſuper patriam. The Court held the ſame was no good ifſue, be- 
eauſe a Negative and an Affirmative. MY 
Tran, 


 Parrotand Reble's Caſe. oy 


Trinit.10. Jacobi, in the Common Pleas. 


280 WzrtHzRELL and Grzen's Caſe. 
I T was faid by the Pronothories, That if a N5h41 dicit be entred in 
Trinity Term, and a Writ of Enquiry of Damages iſſuerh the 
ſame Term, that there needs not any continuance ; but if it be in a- 
nother Term, it.is otherwiſe. The Court ſaid, If it were not the courſe 
of the Court, they would not allow of it ; but they would not alter 
the courſe of the Court : the words of continuance were, 2ia vice- 


comes non miſit brev. 


—_—— 


Trinit.-10. Jacobi, in the Common Pleas. 


- 83 © Paxxort and Kzz1x's Caſe. 
| Man levied a Fine unto the uſe of himſelf for life, the remainder 
in tail, 8c. with power reſerved to the Conuſor to make Lea- 
fes for eighty years in Poſleſsion or Reverſion, if A.B. and C, did fo 
long live,reſerving the ancient rent ; afterwards he granted the Re- 
verſion for eighty years, reſerving. the ancient rent: "The queſtion 
was, Whether he had purſued his Authority, becauſe by the meaning 
of the Proviſo a Power was, That the Conufor ſhould have the renc 
preſently,or when the Term did begin. But the opinion of the Court 
was, That he had done lefle then by the Proviſo he might have done, 
for this Grant ofthe Reverſion doth expire with the particular eſtates 
for life. Bat ifhe had made a Leaſe to begin after the death of the Te- 
nants for life, the ſame had been more then this grant of the Reverſi- 
On. And ( ook chief Juſtice ſaid, That the Grantor may preſently have 
an Action of debt againſt the Grantee of the Reverſion for therent, 
Bur becauſe it was not averred that any of the Ceſty que viei were a- 
live at the time when the Grantor did diftrain for therent , Judge- 


Y 


 - mentiinthe principall caſe was reſpited. 
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Trinit. 10. Jacobi, in the Common Pleas. 


mY 282 | 
*'FPon the Statute, of Beckrothy this Caſe was moved to the 
Court, Tfa Bankrupt be endebted unto one in Twenty Pounds, 
: CC'3 | and 
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196 Sprat and Necbolſon's Cafe. _ 7 


and to another in Ten Pounds ;-and he hath a Debr. due to him by 


is - 
I wt -A 
E > . 


, Bond of Twenty Pounds ; Whether the Commiſsioners may -aſsigne 


this Bond to the two Creditors jointly; or whether they muſt di- 
vide it,and aſsigne Twenty Marks to the one, and Twenty Marksto 
the other. And the Court was of opinion, That it was fo to be di- 
vided asthe words of the Statute are, viz, to every Creditor a por- 
tion,rate and rate like, &c. And then it' was moved, How they 
might ſue the Bond, whether they might joine in the Suit or. not? 
ad quod non fuit reſponſum by ('vok. Warburton Juſtice ſaid, That 
when part of the Bond is aſsigned to one, and part to another, that 
now he A& of Parliament doth operate upon it, and- therefore 
they ſhall ſue ſeverally ; for he ſaid, That by the cuſtome of Lexaor, 
part of a debt might be attached : And therefore he conceived part 
might be'ſued for. | 


Trinit.10. Jacobi, In the Common Pleas. 


283 SPRAT and NICHOLSON's Cale. 
a" to Sub-Deacon of Exeter, did libel in the Spiritual Court a- 

gainſt Niche!ſon Parſon of A.pro annuals penfione, of Thirty Pound, 
iſſuing out of the Parſonage of A, and in his Libel ſhewed, How 
that ram per realem compoſitionem, quam per antiquam & laudabilem 
conſuetudinem,' ipſe & predeceſſores ſui habuerunt & habere conſueve- 
runt prediftam annualem penfionem out of his Parſonage of A. Dod- 
deridge Serjeant moved for a Prohibition in this Caſe, becauſe he de- 
S—_ the ſaid Penſion upon Temporall grounds ; viz. preſcription 
and reall compoſition. But Cook Chief Juſtice, and the. other Juſtt- 
ces were of opinion, That in this Cafe no Prohibition ſhould be gran- 
ted ; for they ſaid, That the party had Ele&ion to ſue for the ſame + 
in the Spirityall Court, or at the common Law, becauſe both. the 
parties were Spirituall perſons; but if the Parſon had been made 


a party to the Suit, then a Prohibition ſhould have been granted ; 


Vide Fitz. Nat. Brev.51.h. acc. And they further faid, That if. the 
party ſueth once at the common Law for the ſaid Penſion ; that ifhe 
afterwards ſue inthe Spirituall Court for the ſame, that a Prohibiti- 
on will lie, becauſe by the firſt Suit he hath determined his Election. 
And Cook cited 22. E. 4.24. where the Parſon brought an Aion 
of Treſpaſs againſt the Vicar for taking of Under-Woods, and each 
of them claimed the Tithes of the Under-Woods by preſcription to 
belong unto him ; and in that Caſe, becauſe the right of the Tithes 
came 1n queſtion , and the perſons were both of them Spirituall per- 

ons, 


i 


SBapt. Hix, and Fleetw. & Gor sCaſe. 197 


ſons, and capable to ſue in the Spirituall Court ; the Temporal 
Court was ouſted of Juriſdiction. But he ſaid, That ifan iſſue be 
joined, whether a Chappel be Donative or Preſentative, the ſame 
ſhall be tryed by a Jury at the common Law. And in this caſe it was 
ſaid by the Juſtices, Thar the Statute of 34. H. 8. doth authorize 
Spiritual perſons to ſue ye for Penſions in the Spiritual Courts; 
but yet they ſaid, That it Was reſolved by all the Judges in Sir 4- 
thony Ropers caſe, That ſuch Spiritual perſons could not ſue before 
the High Commiſsioners for ſuch Pefſions; for that Suits there muſt 
be for enormious Offences only : And in the principall caſe the Pro- 


- hibition was denyed. 


- 


— 


Trinit. 10. Jacobi, in the Common Pleas. 


284 Sir BayTisrT Hi x, and FLEE T- 


_ __+woopandGor's Caſe. 

Peron and Gors by Deed.indented, did bargain and ſell Weſton 

Park, being three hundred Acres of Lands, unto Sir Bap:ift Hix, 
at Eleven Pound for every Acre, which did amount in the whole to 
Two thouſand five hundred and thirty Pounds: and in the beginning 
of the Indenture of Bargain and Sale, it was agreed betwixt the par- 
ties, That the ſaid Park, being much of it Wood-land, ſhould be 
meaſured by a Pole of eighteen foot and a halfe. And further it was 
co | That Fleerwood and Gorg ſhould appoint o eaſurer, 
and Sir Baptiſt Hixe another, who ſhould meaſure the faid Park ; 
and if upon the meaſuring it did exceed the number of Acres men- 
tioned in the Indenture of Sale; that then S. Bapriſ# Hixe ſhould pay 
to them acording to the proportion of 11 !. for every Acre ; and if it 
wanted of the Acres in the deed,that then Fleer? and Goes ſhould pay 
back to S. Baptiſt the ſurpluſage of the mony according to the pro- 
portion of 11.1. forevery Acre. And upon this Indenture Sir Bapri/# 
Hzxe brought an Action of Covenant againſt Flrerweod and Gors,and 
aſſigned a Breagh,that upon the meaſuring of it,it wanted of the A- 
cres mentioned in the Deed 70 Acres: And upon the Declaration,the 
Defendants did demurre in Law; and the cauſe of the Demurrer was, 
becauſe the Plaintiff did not ſhew by what meaſure it was meaſured. 
And therefore Sher /ey Serjeant, who was of Councel with the De- 
fendants,ſaid, that although it was agreed in the beginning of the 
Deed,that the meaſure ſhould be made 7 Pole of 18 feer and a balf: 
Yet when they come to the covenants, there it is not ſpoken of any 


meaſureat all; and therefore ( he ſaid } it ſhall be taken to be ſuc 


4 


a menfirrs which the. Stgturs concerning hs ; ing of La 
ſpeaks of, viz. a meaſure of ſixteen foot: and 'n half roche Pole; - 
- © and hefaid, har by ſuch Do rene and 
-  . © three hundred Acres mentioned inthe. Ms - 


con for the Plaintiff, and he layed hi for n ground 
Fa rey doch ores pr Degg.t 
Deed i it Þ ſpoken-indefinitely,, the 

-. ce , and to that purp 


| were given by # Deedroa m ko heredibis wal Lafi 

- -  wardsinthe ſameIndentare it ap 8 Kw rr edibis” m 
wits de Corpore wo fore it was holden bur an hoy ogy ines 
becauſe the 'were indefinite , Boer the per hw words were 
certain, by which his intent did a _—_— 
He alſo. cited 4. E. 4. 29. 8. "ere Fo an Obl | 
Noverint -'univerſs per preſentes me-J. $; texers, 6. B.-in1 
pound /olvendum 28 T. And i it was holden the whole Court, 
. that the ſame did notmake the Bond'to be void; : ir 
H _— the- promiſes of the Bond, t whom un the mo | 7, Was in Law to be 
E-.- po .and the inrent ſo appe! InTItt t fg» 
|” . . " fſolvenduns to himſelf; * | 

* - And 22. E;. 4. 9.A.Þ. The” Abbor of 
E: - Abbot of Se/by did g penſion 
8 Ham feilicer ws. E. babmit” ad termini 
| ,, Fc. de . beneficto proviſune fm 
& 


6! ” gh EONLY 
on Sir ; Henty Les a than fade 
, IR Hwy Lea was coltimitted to the Fleet fort Þ Fw ai 59 
| of # Decree niade jn the Court of Requeſts: undhi heyit 
| in _ Coure Fever gy "Pleas: - pr 


wing. t Fes matter, viz. Lb ry many 1 F qu i 
ds which. Sir. Hemry Lea held by deſcent from hi 
es bis Title. to the Kings Majeftie , : 
{3 rh the Petition of- LE: Lea , ſends for Sir Henry 
bh, with him , that e would we unto: the ſaid | 


A - a then he : 
| the, ſaid; Sir Hem Zog-wo | ES 
5v Load nade e King, "Hewr) _ PER bis Bill in Me 
| Court. Bf. f Roms Vena whicl the faid Decree was TT 


| S d De And Mountegie prayed, tha Ear 
ch  Hewry-Lea had pens A: way. of Fats ON n the 
e common Law W x0 1ponn promiſe, That this fe 
t a Prohibition in this; - .unto the Patent : 
npriſonment.. But the Court ſaid, 
wo ey Waker Brny of the Cale. auſe they never had heard of 
. the like Piſs. But Cook *Chief Juſtice adviſed Sir -Heary Lea to agree. - 
the matter betwixt' Him, and his:Kinſmaii Henry Lea; RE : 
thar he had learned a Rulein his youth, which was this, viz... . 
H, pare lultare dubium ,, cum Prins 4 Obs + 
. Cum pars pane; cum Malin pur 15 <li; 
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| wg 194 ; 110. >. Jacobi, in the Common Pleas. 


7 08 jE 286. - Garven and-Pyw's Caſe. FT 00 
Wm). 2 Arven libelled againſt Pym far s Seat rhe Ehehibatoos the 
iſhc p of Zxeter,in COON IO ; whic " —_ 


. 
. 


ey RO WL TONER yep Pym's 8 Bs i 
FI. HC a EE - TAFUEN ARG 11S Cal PR OO 8 x 
"Ge as Ra of Arch - And ties has ndant dig : 

© miſe in the Court of Path ah age at he and his Anceſtors have 
I - uſed. time-out of mind, &c.*ro: have an Ifle with a feat in the fai 
- > - Churc Rd rp pplodores, {otra og) rh op te. "i 
, But begin himlelf, 


it did appearupon. | ty himle 
iſh have alwayes uſed to repair the ſaid. le and. 
the Court would nor grant a Prohibirion in this caſe, for thar prove 
that his Anceſtors were"not the Founders of the ſaid Ifle and Seat 
Iſo another man hath oe CNET AER bim' jn theſame ſe 9, 
which alſo preves that it dor ng to.him alone. 3 hief Ju- \ -: 
ſite ſaid, Thatifa Ganelemiant'v the afſetic of the Irdina Þ barh 
, built an Ile juxta Ecclefiam, for to ſet convenient Sears for him an 
—_ and hath alwayes repaired the ſame at his own vols and 
i fach caſe, if the Ordinary place another man with'the 
xa withour his conſent, in the ſame Seat, thar he may have his 
Action upon the Caſe againft'rthe Ordi hc And if he be _implea- 
 dedin the ſpirituall Court for fuch Sear, - Prohibition will lie : | 
And he-ſfaid, That the  Heydows' in Norfolk kin baile” ſuch an' Ile F. 
- > nextto the Church, and placed convenienx Seats there for them, and | 
- their family, But he ſaid, That 1f a man'with the afſenr of the Ordi- 


wt 


ſer up-a Seat in nevi Eceleſie for bimſelfe, and oe, man G 
- b_ the ſame, or defaceth' it, pr Ke :. 
: " he okinſ im, becauſe the Freehold 1s in bl 4 


no remed for the ſame, 'bur ro ſue rhe 'p; 

- *- Gout” 9. E414. the Dame Witches C uiched, 

EE. | ſhe brought/an Action of Treſpaſſe a n, for rakin 

T - away her Husbands Coat-armour, which was Hee to F-af Church” ' 
at his Funerall, and it was adjudged thacehe Aion would he; and 0? 
ſo will an Aion in ſuctycaſe- "by the heir. And Coo ſaid, - 
That the Ordinary hath the onely i ofing of Sears "Bc 
the Church | voice which” agrees the opinion of Haſſe, in 8. 
And if the Ordinary long timepaſt h \pranted to a man and his” | 
heirs ſuch Sear ,"and heand his heirs haye uſed to repair the faid | 
Seat: 'If another will libell againſt him in the Spirittall Court for ' | 
the ſame Seat, ' he ſhall have 'a Prohibition. And he ſaid, That he WE 
had ſeen « Judgement in 6. E.6.. That if Execurors lay s Grave +0 
Stone rang eſtator in the Church, or ſer "nphis Coat-armour 
in the If the Parfon or Vicar doth wv fo them, or carry- 

' them away, thatthey, or the heir, may have their Aion upon the 

Caſe againſt the P; on or Vicar. . Note, in the Pee no Pro- 

| hibition for the realons before. | 
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there, no Writ of Error lyeth : ſo, 'as the Subje& ſhould by ſuch means. > ©? 
be deprived of his Birth-right. 5.It was ſaid by all the Juſtices with which 
the Juſtices ofche King's Bench did-agree ; That web proceedings were - 
illegall. And the Lord Chance/lor of .England would have caft ſuch a 

Bill out of the Court of Chancery : And they adviſed the Court of | 


Tork, ſo to do: and a Prohibition was awarded accordingly. + 


x..F 


© Thrinit. 10: Jacobi, in the Common Pleas. TO 
288 Doctor Hurcuinson's Caſe.” * 
O&or Hutchinſon libelled in the Spirituall Court againſt one of 
his Pariſhioners for Tithes; The Defendantithere ſhewed, that the 
DoRor came to the Parſonage by Symony and Corruption: And upon 
on thereof made in the Common Pleas,- prayed a Prohibition. 
D 


oQor Hutchinſon alledged that he had his pardon; and'pleaded the 
fame in the Spirituall Court. And notwithftanding; that; the Court 


_ granted a Prohibition, becauſe the Pardon doth-not make the Church 


to be plene, but makerh the offence o6nely diſpuniſhable.' Buy in ſych 
caſe, If the King doth preſent, his preſentce. all have the Tithe > R 


ed. = P = T3 *E EEIND k) Sd bis ms. 6444446442684 8 4s i: 4 rod 
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©" ©" Trinits 10. Jacobi, inthe Common Pleas. 
289: i.) NE 
A TOte, by Cook Chief Juſtice, that, theſe words, viz. Thou wobldeft 


News: taken my purſe from me on the high way,are not aRionable; 
But Thou haſt taken my money, and Iwill carry thee before a Juſtice, 


—_——— 


ents 
m—— 


_- Mich.11. Jacobi, in the Common Pleas. 64 \ 
2909 .* Hatci and Capis's Cale, 


JN an Action upon the Cale upon an Aſumpſit brought avainſt the 
$ | Defendant , The 'P{intiffe > ara I - ar =. Hallingworth 
who was the Defendants Husband, was indebted unto the .Plaintiffe - 
'gight pound ten ſhillings for beer ; and that he died; 'and that after his 
death the Plaintiff demanded the ſaid: mony of the Defendant his wife ; 
and ſhe, in conſideration 'that he would ſerve her -withbeer, -promiſed 


_ 


that 


4 
1's 


p 
1 
% 


'. that in Treſpaſs de Payorhia is a good addition, forit ſhall not be in- 


| '2 the Court in this Caſe, That before the Statute of 2:8. 6. all Prohibi- 
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the money is a.good conſideration of it ſelſe; and they faid, 
n_ in Nes e who mw promile oughrts have bene- 
t thereby ; and the other is to ſuſtaih foie lofſe. - And julettienc was 
| Sven forthe Phintif, -13 TAR MONT 
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Mich. 1 1 Jacobi, in the Common Pleas. 
291... + |Noxron and Lrsrazs Caſe. 


FN the Caſe of a Prohibition, the Caſe was this, Queen E/izabrth 
FT *was feife of the Manor of Namminyton, which did extend-into four 
Parihes, vi. py and-chree other. And the Plaititiff thewed, 
That he as feiftd of three Cloſes in Srywprave; and ppeſeribed, That 
the faid Queer, atd al thoſe whoſe Eftare he hath in the ſaid Cloſes, 
| had a SHorbs ththrmrantdifor the faid three Eloſes, and for all the De&- 
treanes of the Taid Manor in Sravgrave. And whether the Verirefact- 
- # ſhould be purochia te Stanyrave,or of the Manor,was the queſtion, 
- Ati@it was reſolved by thewhole Conrt, ' Thar the Yi/re ſhould be of 
the Patifh'of Sravpyive and- nor of the Manior., And the Difference 
._ was taken, when one claimes-any thing which goes tinto the whole Mas» 

- nor, and when only to parcel of it; for in the one Caſe the 7i/ze thafl 
be of the Manor, in the other hot ; Vide g. E1l5e. Dyer.ar. But it was 
faid; "That in'this Cafe the Aoi didexrend -only to- things in Stun- 

rave, and therefore the Viſnethowld-be-of Sraagrave only; Nichols 
. Juſtice'ſaid, Thar although the Pariſh'be'a Town, and of one name, 
yet the Yi/»e ſhall be from the Pariſh, ro which the” Court agreed. x 
Andin the principall Caſg, the Pleading was, That the Manor was 5% 
 Parathia, and the Modus alledged to be is Parcchia, and the Probibi- 
tion de Parochix'; andtherefore the YVenire fartas ought to be de Parc | 
thia, and not de Manerio,or d: Vil, Cookeited 4. E. 4. and 23. £'4. 


tended, that there are two Towns in one Pariſh: Andit was. ſaid by 


tions to the Spirituall Court were quia /ecurus eft de Laico feodo : © for 
when a man had a Moda dicimand:, the Corn.and other things were 
; | Dd 2 : lay 
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Mich. 1 1. Jacobi, inthe Common Pleas. . 
292 Lzi6nuToON againſt Grz nn-and GARRET. 


Homas Leighton an Adminiftrator durante 'minori-etate of f.S: did 

.-& .libell in the Court of Admiralty againſt the Defendants; and 
ſhewedin the Libel, Thar there were Covenants made betwixt them by 
a Charter party, they being Owners of the Ship called the Maury and 
pacing Lyan, that the Defendants ſhould viRuall the ſaid Ship: for- a 
Voyage into Denmark; and that the Ship ſhould be ſtarinch and without 
(54 And ſhewed in his Libel, that the Ship being upon the Seas did 
ow a leak, by reaſon of which thePlaintiff did loſe a great part of the 
:reighr of the ſaid Ship, conſiſting in diyers Commodities, .viz. Coney 


— 


skins. The Defendant pleaded, That the Covenants were made > 
| Portum d: Lynn: And further pleaded, That the Plaintiffe had before 


that time brought an Aion of Covenants againſt the ſame-Defendant, - 


upon the-ſame Deed, in which Aion the Plaintiffe was Non-ſuit ; and 
it was adjudged, That it was-a good Plea in Bar ; and thereupon a Pro- 
hibition was awarded to the Court of Admiralty:--Gaok-Chief Juſtice in 
this Caſe ſaid, That charter party, eſt charts partite, -and is all-.one- in 
the Civil Law, as-an Indenture is in the Common Law. And in.this 
Caſe it was adjudged, That the Triall ſhould*be there where the con- 
tract was.made ; and ſo was it adjudged in CHſtantine;and Gynns Cale. 
Where the Originall At was in England, and: the ſubſequent matter 


wt, was agreed in this Caſe,that the Tryal ſhould be. 


upon the Sea, the Tryall ſhall be where the Originall ARis-done.And-ſo 


| Mich. 
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-- Mich. T1 Jacobi, in the Star-Chamber. © 
" 293 Mit:zxagainſtReionoLiDs and Bass a7, 


Ir Henry Mowntags the Kings Serjeant did informe the Lords in the 
'Star-Chamber, How that the Defendants had conſpixed and*pra- 
iſed Malirioſe to draw the Plaintiffs life in queſtion, being a man.of 
One thouſand Pounds per a»»»uw,and otherwite very rich. The Caſe was 
ſhortly thus, Baſcee the Defendant was Tenant unto the Plaintiffe of a 
houſe in R. in Kent, rendring a Rent; the rent was behind, and the 
Plaintiff demanded his Rent of him; the Defendant told him, That he 
was not able to fatisfie him the Rent, but he promiſed to give unto the 
Plaintiffe all his Goods in ſatisfaction of the Rent, or ſo many of them 
as: ſhould countervaile the Rent and it was agreed betwixt the Plaintiff 
and the Defendant Bgſser,that the Goods ſhould be apprifed by two 
men, which was done accordingly,and the Plaintiff came to the Defen- 
dants houſe at the time the ſaid Goods were appriſed, but it was depo- 
ſed and proved,did not go out of the room where the appriſement was 
made at the-time he was in the ſaid houſe, which was the 10 of May 7. 
Zacobs,ar. Afterwards the Defendants,Re:zgno/ds (being an Arturny at 
Law):and Baſ7er did conſpire to accule the Plaintiffe, becauſe that when 
he came to the Defendant Baſers houſe at the time of the appriſing 
of the -faid Goods, that. the Plaintiffe went up into an upper 
Chamber in the ſaid houſe, and broke up a Cheſt, and: out of the ſame 
tooka Gold Ring, 10: s. in Money, and the Defendant Baſvets Leaſe 
of his houſe; and thereupon brought the Plaintiff- before divers Jufti- 
' ces of the Peace, who upon Examination of the matter,found no ground 
of ſuſpicion againſt rhe Plaintiff, and therefore they did not bind” him 
over tothe Seſsions to anſwer the ſame-Accuſation. Afeer this the De- 
fendants made feverall motions to the Plaintiff that he would give” unto 
them 300 1. and ſo: he ſhould be nin, and there ſhould be no pro- 
ceeding againſt him ; and becauſe the Plaintiffe refuſed ſo. to do, they 
told him that divers Courtiers had begged his Eſtate of the King, and 
that the ſame was granted unto them; - when as in truth, there was not 
anything moved to any Courtier of any ſuch matrer, but all this was 
ſaid in a Oo: only, to the end they might get great ſams ef mony from 
him. And in that matter they layed the ſcandall upon S. Rb. Car then 
Viſcount- Rechefter, that he was made privy to it, who then was the 
Kings Maj. great Favorite. And when all this could not prevailto gain 
- an) Tf oeitieg from the Plaintiff, rhe Defendants did'prefer a Bill of 


Indi&tment at the Afſizes in Kent againſt the Plaintiff ; and there;upon 


Evidence given unto the Grand Jury, they found an Ignorames up- 
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on the Bill : and. divers, othe? plots and diviſes were contrived by the 


206 4 


Defendants,&8 all to the end,the Plaintiff mighr loſe his life & his eſtate. 


And this matter came to Sentence before the Lords, and the Bill 


proved in every point and circumſtance, as well by the confeſſion of 
the Defendants themſelves, as by divers writings , depoſitions of wit- 
neffzs, and letters read and ſhewed in open Court ; and it was faid by 
the whole Court of Lords in this caſe, that this was a very pregt 
offence, and an offetice in Capite ; and that if ſach praRices ſhould be 
ſuffered and-go anpuniſhed , that no mans life was in ſafety, but in 
continual jeopardy: And therefore in. this cafe, it was ſard , that 
pregnant prefumption had been ſufficient to have acquited the Plain- 
tiff. bur here the caſe was very cletr , beciuſe the niatter was confeflel 
by the patties Defendanrs themſelves. And in this caſe ,. Ceok Chief 
{oet, and the Lord Chancellonr ſaid, that a conſpiracy ought not to 


e onely falſe, but walitio/2 contrived, otherwiſe it'will ndt be a cor 


ſpiracy, and ſuch malice ouphr to be proved:-For ifa poor Man 'tra- 
velling upon the — e robbed by another Man, and he knows 
not the party, if afterwards he do accuſe ſuch a one ofthe Robbery, 
and the party accuſed be found not Guilty ; he ſhall not have an 
Action of conſpiracy againſt the accuſer ; for akhough he was falfly 
accuſed, yet he was not malitiouſly accuſed; and itmight be , that he 


rook him to be the Offender, becauſe he was like iints6 him who rob- _ 


, bed him. Secondly,” It was ſaid by them, thatby the Law, no. Mai 


42; until the party be conyiR ofthe fat ; and tharfor divers-cauſes. 
"I. Becauſe before conviction, the King hath not an Imtereſt in them;for 
Oo 
| qule,phe .goods cannot be ſeiſed npoh for the Kings uſe before con- 
S/iation, although they may be -put 4» /alva ciſtotea ; and therefore 
they-(aid that this was a very great ſlander which the Defendancs layed 
upon the Lord Viſcount Rocheſter, viz. that he had begged the 
Plaintiffs goods of the King before he was convided ; and ic was faid; 


that if ſuch goods ſhould be begged before conviction of the party, ' 


that the ſame would be a main cauſe, that the Jury will not find the 
Inditment againſt the party,when they are ſure his Lands, goods,and 
other eſtate ſhall be in anothers perſon, and ſo by conſequence ſhould 
be a great cauſe that the King might bedefranded of the forfeiture of 
the goods of Fellons : and further,it would be-a great cauſe of Rebel- 
lion, if ſuch Lands and goods ſhould-be feiſed —_ and given away 
before conviRtion of the party accuſed. And as the Lord Chancellour 
faid, the ſame was the cauſe of the great Rebellion'in the time of King 
Henry the ſixth, becauſe the goods of divers were given away to other 
men before the parties were convited : And Cook ſaid , that it ap 
| - pearet 


> © : By”. 


. th} z00ds are fot forfeir. And 2. Becatfe the party till his conviction, 
IA to have his goods to maintain himfalf with them.” And 3. 'Be- . 
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ne Beg the Lands or Goods of anorhet man upbaſich an accuſe- . 
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EE Ne hoes Wares). : 
: prarerh, thaxthio was nor onely 3 ſcandal of divers Gentlemen of Wor- 
F ſhip whom the Defendants had abuſed iq this thing , But even gf the k- 


King himfelf'; And it was not onely /casda/um Magnatum : But {cqu- 
daluw Meagiftr. Magnatum: And he faid , thar it appears in Brirros, 
thatif a Rebel or baſe fellow do ſtrike a Man of Dignity, that he ſhall 
loſe his right hand: 4 fortio71, in ſuch caſe when they defame and ſcan- 
dalize them by ſuch impudent practices , that they be grievouſly 
puniſhed : And it ſhould be_a yery unhappy eftate to be a Rich-Man, 

- if ſuch Offences ſhould not ſeverely be puniſhed, multi deli proper 
5nopiam. The Sentence againſt the ſaid Defendants was this : Reigno/ds 
being an Attorney to be degraded , caſt over the Common Pleas Barre, 
and þoth the Defendants to loſe their Eares ; to be marked in the Face 

. with a C. for Conſpirators , to ftand upon the Pillory with Papers of 
there Offences, to be Whipped,and each of them fined to. the King in 
$50. pound: and according to this Sentence, Reigyo/d: the ſame Mich. > 
Term was caſt over the Common Pleas -ay, - the Cryers of the — - 
Court”; and the other part of the Sentence executed on them both. 
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Mich. 11. Jacobi, in the Common Pleas. 


6 294 Cooksts Cale. | 
FT a Writ, 2nuare intruft, waritagia nas ſatisfatto : It was found 
_ & for the Plaintiff, but no damages were affeſſed by the Jury ;,and 
the value of the Marriage was found tg be 500. pound. Afid now 

queſtion was,whether the ſame might be ſupplied by a WYirWf Enquity 
of Damages. and the Court prims facie jeemed to douPy gi ; 
For where the party may have an attaintment, there ne,d#m; 
be aſſeſſed by the Court, if the ſame be not found by be] 
therefore the Court would be adviſed of it ; but afterwargs1f : 
Term it was adjudged,that noWrit of Enquire of damageNhagld Ifſue; 
But a venire facias de novo was granted to try the Iſſue again.YViaA4.E. 

3. the opinion of Thorpe acc.: Note, this was the laſt Caſe that Cook. 
Chief Juſtice did ſpeak to in the Common Pleas, for this day he was 
. removed from that Court , and made Chief Juſtice of the Kings Bench. 
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Mich. 1 1 - Facobi, inthe Common Pleas. 


295 WepLock and HarvinG's Caſe.* 
THE Caſe was this : a Man ſeiſed of a Meſſuage holden in 
Socage in Fee , by his will in Writing deviſed -the ſame rot 
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his Coſen by theſe words, viz. I deviſe my Meſſuage where I dwell to 
my Coſen Haraing, and her Aſlignes, for eight years. Andalfo my Co- 
ſen Harding ſhall have all my Inheritances, if the Law will. And it was 
adjudged by the whole Court without argument, That this was a de- 
viſe of the Meſſuage in Fee by theſe words, and that all his other In- 
heritances paſſed by rhe ſaid Will by thoſe generall words. 


opinion, they ſhould not; for rhat a man ſhall have but one ſatisfaction. 
And therefore in the principall Caſe, becauſe that upon the Fieri facias 
twenty five pounds was levied; if the other who is in priſon upon the 
Execution will pay the other twenty five pound, (the whole Judgment 
being but fifty pound) the Court awarded that the priſoner ſhould 
be diſcharged : and the Court was clear of opinion, that the partie can- 
not have a Fer: facias againſt one,and a Capias ad ſatisfaciendum againit 
the other : But it was agreed, That he might have a Capias againſt them 
both. As if a man harh one Judgement againſt ſeven perſons, he may 
take all their” bodies in execution, becauſe the body is no fatisfation, 
but onely a gage for the Debt; and therewith agreeth 4. H.7.8. 5 
'E.4-4. and (. 5. part Bamfeila*s Cafe. 


Midch.11. Jacobi, in the ( ommon Pleas. 


2979 JENOAR and ALEXANDER's Caſe. 


T7 was moved for a Prohibition to the Court 'of Requeſts, becauſe that 
the Court held plea of an Attornment;for the'complaint there was to 
compel a man to attorn upon a Covenant to ſtand ſeiſed to uſes. And per 
Cariam a Prohibition ſha] be awarded. And Cook chief Juſtice ſaid, That 
there were three Cauſes in the Bill, for which a Prohibition ſhould be 
granted, which he reduced to three Queſtions. 1.1f a Copy-holder payeth 
his rent, and the Lord maketh a Feoffment of the Manor, Whether the 
Copy-holder ſhall be compelled to atrorn? 2. If a man be ſeiſed of 
Freehold Land, and Covenants to ſtand ſeifed to an uſe, Whether 


m 
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—"* Fohn Gage and Smiths Caſe: 209 


in ſach caſe an Attornment be needfull> 3. If a Feoffment be made-of 
a Manor by Deed, Whether the Feoffee ſhall compell the Tenants to at- 
torn'in a Court'of Equity ?' And for all theſe: Queſtions, It was aid, 
That the Tenants ſhall not be compelled to attorn; for upon a Bar- 
gain and Sale, and a Covenant to ſtand'ſeifed, there needs no attrone- 
ment. And Cook. in this caſe ſaid, That in 21. £.4. the Juſtices ſaid, 
That all-Cauſes may be fo couatrived, that there needed to be no Suit 
in Courts of Equity ; and it appears by our books, That a Prohibition 
lies to a Court of Equity,when the matter hath been once determined by 
Law. And 13:E.3. Tit. Prohibition, and the Book called the Diverſity 
of Courts, which was written in the time of King Henry the eighth, 
was vouched to that purpoſe: And the Caſe was, That a man did: re- 
cover in a 2uare Impedit by default ; and the Patron ſued in a Court of 
Equity, viz. in the Chancery : and a Prohibition was-awarded to the | 
Court of Chancery. | gr ns ed apa 
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- Mich, 11: Facobi, in the Common Pleas. 


298 Sir Joun Gacs and Smitn's Caſe. ' 
& N Acion'of Waſte was brought, and the Plaintiffe did declare 
{ A. that contrary to the Statute, the Leſſee had committed Waſte and - 
Deſt ruion-in'uncovering of a Barn, by which the timber thereof was 
become rotten and decayed ; and in the deſtroying of the [ſocks of 
Elmes, Aſhes, Whitethorn, and Blackthorn, to his damage of three 
hundred pound. And for title ſhewed, That his Father was Tiled of the 
Land, where &c. in Fee, .and leaſed the ſame to the Defendant for one 
and twenty years, and died; and that the Land deſcended to him as his ſon 
and heir ; and ſhewed, that the Waſte was done in his time, and that 
the Leaſe is now expired. The Defendant pleaded the generall iſſue, 
and 'it was-found for the Plaintiffe , and damages were aſſeſſed! by 
the Jury to fifty pound. And in this caſe it was agreed by the whole 
Court, 1. Thatif fix of the Jury are examined upon a Yoyer dire, if 
they have ſeen the place waſted, that it is ſufficient, and the reſt of the - 
Jury need not be examined upon a Foyer Zire, but- onely to the 
principall. 2. It was agreed, if the Jury be ſworn that they kriow 
the place, it is ſufficient, although _ be not ſworn that they ſaw it; 
and although thar the place waſted be ſhewed to the Jury by the Plain- 
riffs ſervants, yet if it be by the commandment of the Sheriffe, it is as 
ſufficient, as it the ſame had been ſhewed unto them by the Sheriff him- 
ſelfe. 4. It,was reſolved,. That the eradicating of Whirtethorn is 
waſte, bur not of the Blackthorn ; according to the Books in 46. E.3. 
and*g.'H.'6, bur if the blackthorn grow in a hedg,” and the whole hedg 
be deſtroyed the ſame is Waſte by Cook chief Juſtice. It was holden - 
Sh : S0-- : Q 
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that itis not Waſt to.cut Quick-ſet hedges, bur-it ſhall be accoun- 
red rather good husbandry, becauſe ok ow the better. 5, It 
as agreed, That-if a man; bath under-woods of Haſell, Willowes, 
thornes, if he uſeth to curchem, and ſell them every ten. years ; If the 
eſſce fell, them, the ſame,is no. waſt ; but if he. dig them up, by the 
roots, or.ſuffereth the Germinds to be bitten, with: cattel after they 
ire felled, ſo, as They, wi not grow. again, the ſame is a: deſtryRion,of 
6 Inheritance, and an Atign of watt will lie forit, But if kg, mow 
e Srocks.witha woodrſythe, (as he. did. in the.principall,Cafe). the 
meis, a malicious. Waſt; and continuall mowing -and: biting is-der 
ruction. 6. It was ſaid, That in an. Aion of Waſt a man ſhall: nas 
have coſts of Syit, becauſe the Law doth give the: party treble damar 
gs: And when, the  generall iſſue. ( N#l. #aſt): is pleaded, and, the 
A wa counted to: his damages 100! the Court. doubted whether they 
could mitigate the damage. But 7. It was agreed, That,in the principal 
Caſe, (although the iſſue were found for the Plaintiff; that he could not 
have judgment, becauſe he-dectared. of Waſt done in 8. ſeveral cloſes, to 
his damage 'ef 3oo!. generally, anddidnor feventhe damages. And the 
Jury —_ atin — the _ Cloſes therewas no Waſt nds 
ced. Wherefore.the Court ſaid, he,cqulgnox., paſypnen ement;throu 
his own dofiu 56 feces  - Sat EE 324548 2þ bh then EOOrHg 
and, #arhurtoy Juſtice, ſaid, Thax the.vetdich was ſufficient, and goode- 
wgh.; andfo was alſo the declaration, and; that the Plaintifle.might 
have judgment thereupon. But. yet the ſame was. adjourned. by the Court: 
untill. the:next Term. Rog: le | 
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Mich. 1 1. Jacobi, in the (ommon Pledge is 
2.99 CLaRK's Caſe, * | 


'Qce, It was faid by Cook, chief Juſtice, and agreed; by.the whole: 
 L'Y; Court, and 41. and:43. E.3.8c. That if a man deliver.mqney unto: 
IS. tomy uſe, That I may have an Action of Debt, or. account againſt 
him far the ſame, at my. eleRion, And'it was.agreedalſo, Thatan Action. 
of rover; lieth for money, although. it be. ags.in. bags; but not an Ar; 
gn of Derinac... Yo ng of; | 
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Mich. 11. Jacobi, in the Common Pleas. 
| : 8 
300: IRELAND and BarKeR's Caſe. 


[N an Aetion of Waſt brought, the Writ was, That the Abbot,and. 
; Covent.; had made a Leaſe, for years, &c, Apts was. boon, by: che. 
FL ourt 
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Court that it was good, although it had been better, if the Writ had 
' been, That the Abbot with the aſſent of the Covent made the Leaſe, for 
that is the uſuallform z ;but in ſubſtance the Writ iS good, becauſe the 
Covent being dead Sons in Law, by no.intendment can be ſaid to 
make a Leaſe ; Butthe Dean and Chapter ought of neceſlicy to joyne 
in making ofa Leaſe, becauſe they are all perſons able ; and ifthe Dean 
make a Leaſe without the Chapter, <heJame-isinot good, per cnriarh, 
if it be-of the Chapter Lands. And in -A&drms and rorefby's (Caſe, 
Harris Serjeant obſerved, | That the Leaſe is faid:vo bemade by the 
Abbot andCovent z and it isnot pleaded to tbe imitle by the Abbot 
with the affent of the Covent. 
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Mich. 11 Tacobi, In the Common Pleas. 


201 The Deanand.(anons of Winſor and WzBz's Caſe. 
FN chis aſe it was holden by the Court, That if a man give Lands 


unto Dean and. Canons, and to their Succeſſors, and they be dif- 
 falved ; or unto any other Corporations ; that the Donor Mat! have 
back the Lands again, for the ſame is a condition in Law annexed to ' 
_ theGift; and inſuch Cafe no Writ of Eſcheat lieth, yet the Land is 

inhim inthe nature of an Eſcheat. And the principall Caſe was, That 
a preſcription was ſhewed of a diſcharge of Tithes in an Abbot, Prior, 
and Covent, and that the Corporation was afterwards diffolved,  be- 
cauſe allthe Monks died, and the Abbot alſo. And ir was hotden by 
the Court, That he whois now Owner of it, and holdeth the Lands, 
ſhall pay Tithes ; for aLay man cannot preſeribe in Non decimarde ; 
and the Preſcription continnes no longer then the Lands continued in 
the Abbot.and Covents hands. And in this Cafe it was ſaid by Cook, 
That there are:ohly three manner of Efcheats: 1. Abjwrat __ 
2. 2uia ſuſpenſus per collam. 3. Bniamlagatns : But becauſe they 


_- ſued for the treble value in the Spiritual Court, a Prohibition was awat- 


ded ; but the Parſon may ſue for the double value in the Spiritual 
Court, and no Prohibition will lie, for thart is Sgoen by the expreſſe 
words of the Statute of 2. E.6. and ſoit was adjudged in Aanwoods 
Caſe in the Exchequer. And the word[ Forfeiture? in the Statute doth 
aot give the treble value to the King, - but to the Parſon himſelf. Alſo 
it was holden by Cook and Farbartor, Juſtices, That if a Rent be gran- 
ted to one and his Succeffors,and the Corporation be diffolved, that the 
Rent ſhall revert to the Donor: and there is no difference as to the mat- 
ter, betwixt things which lie in Prender, and things which lie in render. 
Nichol: Juſtice contrary, That the Rent extinguiſhes in the Land it ſelf. 
And in the principall Caſe, becauſe they ſued in the Spirituall Court 
tor the treble value, a Prohibition was granted 
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- Mich-11. Jacobi, in the Common Pleas,” © 
302 '-PorTERs Caſt. | 


TN a Writ of Dower ws the Defendant was eſſoygned, and had 
| the view, and afterwards pleads rout temps priſt to render:'Dower ; + 
and they were at iflue; which was found for the-Plaintiff;1and;Judgment 
was given for the Plaintiff.- : It was holden by 'the whole>Court, That 
before Execution be awarded,the Plaintiff in Dower may aver, That her 
husband was ſeifed to have Damages; and therewith. agrees the books 
14. H. 8.25. 22. H.6.44.6. : ; | 
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Mich.1 1. Jacobi, - In the Common Pleas. 
303 Sir DANIEL NorkTON'and SYMM'S Caſe. i 
A; N Action of Debt was brought. upon a Bond; which was conditi- 
'A oned to performe Covenants in an Indenture ;: and'it was ſhewed 
there were divers Covenants in the Deed, fome of which” were Cove- 
-nants againſt the Law, and ſome not;' arid for breach, the. Plaintiff 
alledged, 'That it was covenanted by the Indenture, that:Chamberlaiy, 
for whom the Nefendant was a Surety, .. being ' under Sheriff to the 
Plaintiffe, ſhould ſave the Plaintiffe harmeleſſe, and ſhould diſcharge 
all manner of eſcapes, and ſhould alſo ſave him harmeleſs from all Fines 
andAmercements to which he ſhobld be liable by reaſon of any: eſcape. 
And ſhewed, how that one was arreſted in execution-by the ſaid Cham- 
berlain,& evaſit, And anoth er Covenant was, That -hee: ſhould. not 
ſerve any Execution above Twenty Pounds, without Warrant from the 
Plaintiffe ; 'and alſothat he ſhould not return any Juries without his 
Privity. - Hutcon Serjeant argued for the Defendant and ſaid, That this 
Indenture of Covenants was. againſt the Law, for it is as much as if he 
had ſaid, That he ſhould not he under Sheriff. And by the Statute of 
27:E1. under Sheriffs are ſworn to return Juries, and: proceſs 'of Courts; 
and therefore theſe Covenants are both againſt the comnion' Law and 
Statute Law ; alſo the Covenants are in delay-of Juſtice : for Nox cor- 
ſtat when the Sheriffe will give him warrant to return Juries, -or to ex- 
ecute the Kings Writs. Alſo the Covenant is too generall, viz. That 
he ſhall ſave him harmeleſſe from all Eſcapes, and of any - other mat- . 
ters whatſoever ; and there the Bond taken to -performe ſuch :Cove- 
-nants is void. V:de7;H.7.and 8. E.4.13; where a Bond taken to ſave 
a man harmeleſſe againſt all men,is vo id : but contrary if it be: to fave 
+barmeleſſe againſt one particular perſon : ſo hereto ſave harmeleſs m 
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| all matters whatſoever, is void; but if it had been only from Eſcapes, 
then. it had been good. Ye 2:H.4.9. If a man be bound to ſave another 
harmleſſe againſt all the world, the Bond is void, Vide 4. H.4. 2. wig. 
Rices caſe. And'he compared theſe Covenants againſt the Law to Per- 
etuities which kill themſelves. Then he argued, That although ſome 
of the Covenants were"lawfull, yet the Bond was void in all; and 
that, hefaid,-isthe better opinion of the bookin 14. H. 8.25. And if 
of. be bounden to enfeoff 7.'S. of the Manor of D. and to diſeaſe 7. N. 
of another Manor, the Bond is void for the whote. 3. He ſaid, That 
there. was not a ſufficient breach laid by the 'plaintiffe; for it is only 
layed,.-That ſuch a one in Execution evaſir ; and it is not ſaid, That. 
the under Sheriff did ſuffer him' to eſcape. 4. It is not layed, That 
. the plaintiff did requeſt the under Sheriffe to pay the Money upon the 
eſcape, but he went and paid the Money voluntarily of himſelf, and 
requeſt and'notice areneedfull; 46. E, 3.27. 22. E.4:14. 40» E.3.20 
Non damnificatus is a good plea generally ; and the other ſide ought to- 
come and ſhew ſpecially how he -is damnified. 5. It is not layed, 
That he gave him warning to arreſt the party, in Execution for Fifty 
pounds; aridtherefore as to that, he was not. under ' Sheriff, | becauſe 
as Sheriff, without warning , Wy his former Covenants, hee was not to 
ſerve any Executions, but fuch as were under Twenty pounds; and 
therefore he ought to have layed it, That he gave him a Warrant -to 
arreſt the party upon this Execution, otherwiſe there is no breach. Har- 
ri Serjeant contrary, and he ſaid, The Covenants are ſufficient in part, 
and ought to'be performed ; and ſo;.the. Bond good.,.' And as K«b/e 
ſaid in 13. H. 7.23. ſoheſaid, That there are' three conditions which 
are not allowable, but the Caſe at Bar is not within the compaſſe of a- 
ny of them ; and the words here [Diſcharge and ſave harmelefſe? ſhall 
be meant from all eſcapesſuffered by the under Sheriff himſelf ; and the 
words [ from all Amercements whatſoever] ſhall be intended by rea- 
ſon of his Office : And he ſaid, That when an Indenture of Covenants 
is good in part, and void*in part, thoſe Covenants which are ' good 
ſhall ſtand and ought to be performed ; and the book of” 14. H. F "by 
four Juftices,is,that all legal and lawful Covenants ought to be.perform- 
ed: and he vouched Lee and Co/ſvills Cafe 39. Eliz. which Vide" cv5. 
part $2.'to that purpoſe ; and he ſaid,thar this Caſe is notlike the 'taſe 
in 9. Eliz. Dyer, of Raiſure: Alſo, he ſaid, that the Defendant" hath 
pleaded, That he hath performed all the Covenants ;;and if theſe Cove- 
nants be void, and no Covenants,then the Defendants plea is not good. 
Alſo there are divers Covenants in the Negative, and toi thoſe he'oughr 
in pleading to ſhew in certain that he hath not broken them:The Court 
ſaid,nothing at all to the caſe ; but yet { «ok chief Juſtice ſeemed to be 
cleer of opinion; That the Bond was void; and ſohe faid;he conceived it 
had been adjudged before in this Court in the ſame Sir D aniel-Norrons 
caſe againſt Chamberlain,Paſch.g. Facobi,Rs. And it was oye. . 
: '. » Mich» 


Lp; 


Ns ts IE Ee Lat WO Ce PE A WOES OO dh Ade Rr Tn ON So ar $7 ee ISS OS 
on, w - s : ” * # 48 I * od. . A & =. ” OY ww. acl » OE - FOES OY > Sd 1 tg 36 ra >. I. ih. 
. ſ OTIS, F "Fes" FT Saw, - UE. I. SH ae. he 4c 
E- -, . . F; "= ; S : Rs % EY . Es By: 4 2 ro WP -- p 
- path - We , a 2 
| 'T; ; ; F : Y ; e . » | ” 4 
E : % A 
. : | @, : 
[1 % k . 
- \ - pe - , 
* » - : , 
/ . - 
« 


————_  — 


Co © — 


| Mich. 11, Jacobi, im the Common Pleas. 


LS 394 | | 
A N Aion. upon the Caſe was bronght by an Attorney of the 
K. Court againſt another *'Man, for ſpeaking thefe- words of him, | 
viz. Thou art an Ambodexter; and the words were adjudged a- | | 
Rionable, becauſe the ſame ſlandred him in his Profeflion , for itis as | 
Much in effe& as if he had ſaid , that he was corrupt in his Office. 


_—_——— 
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| Mich. 11. Jacobi, in the Common Pleas. , 


0 4 ; 

T was Ruled by the whole bet that a Fiers fursas-, or -Capiue 

| ad ſatisfaciendum , or other Judicial Proceſs did notruwinto: Wales 

But it was agreed that a Capias ntlagatum did run info Wales. + And 

Brownlee, one of the Pronothories, ſaid, that an Extent hath pon into 
ales. | | E's 


cn 


—— 
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- "Mich. 111. Jacobi, in the Commont Pleas. 
306 Hucn = -s Caſe: 


A Man who dwelt in Somerſet hire made his Will, and by his ſaid 
'Will did bequeath toeach of his children being Enfants, aLe- 
gacy of 20. youns a piece:the Procurators of the Enfancs did Libel inthe 
Court of Arches againſt the Executors of the Teftator, for the faid 
ies, being out of the Dioceſs, anda Prohibition was awarded: 
and in this; Caſe it was ſaid by Juſtice Yarbzrton, to havebeen a 
by all the Juſtices , that the exception -in the Statute of 23. H.S cap: : 
9. doth extend onely to probate of Wills. It was alſo holden in this , 
caſe, That an Averrmeat _ be , that the parties-were ſued ont of 
there proper Deoceſs, if the fame doth not appeare in the Libel: as it, 
may be in like caſe where one ſueth in the Court of Admiralty for a 
thing done upon the land ; and Averrment may be, that” the contra 
- . was made infra Corpus Comitatus. And in this caſe it was alſo agreed 
by the Court, that if an Infant bringeth an action againft his Gardian 
for mony, and recovereth , and he bringeth the mony into Court, 
and there depoſite ir, that the fame is a good diſcharge againſt the En- 
fanc, and he ſhall not anſwer the Suit apain in an account. : 
Mich. 
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Mich. 1 1. Jac#hi, inthe Common Pleas. 
307. Sir THOMAS SEYMOKRE'S Caſe. 


Moanes Serjeant ſhewed. ta: the Court , that. the Wife of Sir: 
VB: Thomas Seymore: did Libel againft her Husband in the Spirituab 
- Court, for thathe,did threaten her, and beather ;, and in the end- of 
the Libel ſhe. prayed allowance. of: Allmany;;.; and a-Prohibition- was 
prayed by him, becauſe the Suit in that Court. was for a force,, which. 
was not triable- in that Court; andto that purpoſe he remembred the: 
caſe of* 12. H: 4.88. Where: a Clark-ſuediinthe Spiritual Court for a- 
batcery, andlaying of violent hands upon him; and becauſe in ſuch- 
calean ation of Trefpas of aſfaultand:battery.did lye az rhe Common- 
Law , a Prohibition was awarded, Yide. 22. E.4-29-p4..9; the Abbot: 
of St-- e-£/bans-caſe, and- 12. H, 7. 23. Cook Chief Juſtice agreed all. 
thoſe Caſes: And ſaid:,. that if a - Clark-fuerh inche. Spiritual. Court 


for damages, a ,Prohibition ſhall be'awarded; and no damages are” 


Siven in the Spiritual. Court, if not for repairing ef the Church , as 
ppeareth' by the Statute of Ariionls Ceri. Duere oh: Fide, 20-- E. 410. 
| profe one Fides, &c. And Linwood ſaith, thatif a: Clark: walketh ' in 

is doublet: and hoſe, &- now babet habitam- C lericalem, but: goeth im 
colours; if-another man doth beat him, he ſhM nor ſue: forthe ſame 
' in- the Spiritnat- Conre : But-in the principal Cafe it was agreed by the/ 
whok- Court, that no prohibition ſhouldÞe awarded;berauforthe Wiſe 


© cannot have remedy againit the Husband'at the Common:LawFfor the! 


beating of her, becauſe- ſhe is [ub virga viri; and alſo becauſe the Shit: 
there 1s, but by way of inducement, to have a Divorce' can/#: metre. 


And-warbyrton ſaid, that ſhe ſhauld recover there expenſas:litw againſt: 


her Hugband.. Cook held', thar the Husband could not give:correction 


to his Wife : Burt Nico/s and Warbwrton Juſtices, be Ca 


and”-that the Wife may have-a- Writ ds [ecaritare Pact i againit 
Husband;as appeareth by F. NN. B..80..f. quod benz & honeftiraftabit 
& gubernabir, nec malum aliquod ti: alter quam: ad. virun« num cans 
(a regiminis & caſtigationis vxoris ſues, licite & rationabi[iter pertis 
nit , non faciet &c. and-F. N. B, 238. /. acc. (ook: vouched3r. E. 3. 
Fitz. Tit. 4ttachment (far Prohbijbstzon $8. where:the- Wife Libelled 
againſt her Husband. inthe Spiritual Court for beating and impriſon- 
ing of her, and no Prohibition-was granted', and the Suit irrthe Spiri- 
tual-Court-wasthere-asan-Inducement:to:have.a Divorce. 


CAtich 
Þ 5 Fa #” 


y $44 

> © 
+. Wh 
*' 


« we £ *s "5": 4 oof 3 Sh & ha ba 1 "I _ i —_— es 7. es "x 
hd. WF. do SEN? $0” ' 3 en 1 ood ; j OE OTE rhe Mage” 7. IS AS I 2 FJ” 2 s 2 ES. os » 
- <P» / to _ . - ere 2 Arc. AOL SLE Eh Pas © ns, RE * &. E-P, oo IG SS $4 p EE WIC 
: ” : _— DO SS ; - 9. y A 's OL i RAE . ws x E & Ob ay 30,2 AVERY S 
_. & 4 =» . : \ wi» Ai > Xx 7 = niet . ""W9 gens 
6 ». : 2 = 1 0 _—_ => It . p AL gs ELy 
% G SAND , bh 
- 3 2 - * k * * " , 4 
I / —_ ; "- RE 2 — in \ Ee 
J 4 . 2a 3;  & / p : - 
© F+ : [ 5 . » « V 
; | "i \ > 
. od ® ; 
ba - 
re ” , 


. Mich 11. Jacobi, in-the Common Pleas. © 
. zo$ / Parnas's Caſe. 

| 13 oa moyed by Hutton Serjeant, for a Prohibition to the Court of 
Requeits ; The Caſe was this, A man in'conſideration,” That Alice 

$. would obtain the good will of his Maſter, that hee the Defendant 
might have a ſhop in his Maſters houſe, did promiſe her, that when ſhe 
was married, that he would give unto her ten pound ; And the Plaintiff 
ſhewed, That.ſhe did ger the good will of her Matter, and that the De- 
fendant had a ſhop'in his Maſters houſe, and that ſhe the ſaid' A/ice was 
afterwards married to the Plaintiff, Pay. And the opinion of the whole 
Court was, . That a good Action upon the Caſe would lie upon ſuch 
promiſe. And a Prohibition was awarded unto the.Courrt of Requeſts ; a 
Suit being there brought for the ſame matter; which matter being a 
' thing meerly triable at Law, and not in a'Court of Equity, that. Court 
had no Juriſdiction of it. . © . SEBTRW AOISHGUT $ wh 


a. 


' Mich, 11. Jacobi, in the Common Pleas. 
E541; | $09 L200 Iruzioe: 23 a I 

Memes Serjeant, demanded the opinion of the Juſtices ina Caſe 

upon the Statute of z.acobs, of Recuſants, in the behalfe of the 
Univerſity of Gxford. viz. That if a Recuſant convict do avoid, the.ſaid 
Statute doth grant his Mtronage for years to'one of his friends; in truſt ; 
Whether the ſame were void, or not within the. faid Statute? The: Ju- 
ſtices did deny to deliver any "— intheicaſe, for they ſaid, perhaps 
it 0G be thatthat point and caſe might come judicially before them;. 
and fuch they ſaid was the anſwer of Huſſey; in 1. H.7. in Huymfrey Staf- 
fords caſe, which was, King Henry the ſeventh .came i» Barco, and de- 
manded a queſton of the Jultices. Bur yer the Court tacit? ſeemed to a- 
gree, That ſuch a Leaſe of the Patronage was void by the ſaid Statute.of 
3. Jacobi. And they ſaid, That they would not have the;Univerfity diſ- 
couraged inthe caſe, which implyed their opinions to befor the Uni-. 
verſitie. And 21. H.7. was vouched, That the Patronage was only mat- 
ter of favour, and was not a thing valuable; And in this caſe Cook chief 
Juſtice ſatd, That Apertus hereticus melins eſt quam filtus Catholicus. :{ 


9... 


. Mich. 11. Jacobi, in the (Common Pleas. 
310 Bonp and GRE ants Caſe... 
A N Adcion of Debt was brought againſt an Adminiſtrator,the De- 
fendant ſhewed how that there were divers Judgments had againtt 


him in London; Aad alſo that there was another Debt'aue by the Teſta- 


tor, which was aſligned over-uato the Kings Majelty, and ſo pages, 
. at 


Strowbridg and «Archers Caſe. my 


That he had fully Adminiſtred. Barkey Serjeant took Exception to 
the pleading,  becauſeir was not therein ſhewed that the King did aſſent 
to the Aſſignment; and alſo becauſe it was not ſhewed, that the Aſ- 
ſigament was enrolled. The Court faid nothing to the Exceptions ; But 
whereas the Defendant as Adminiſtrator}, did alledge a Retayner 
in his own hands for a debt due to himſelfe ; The opinion of the whole 
Court was, that the ſame was good, and that an Adminiſtrator mighe 
rerayne to ſatisfie a debt due to himſelfe. But it was agreed by the Court, 
That an Excecutor of his own wrong, ſhould not Retayne to fatisfic 
his own debt ; .See to this purpoſe, C.5. part Co/ters Caſe. Tons 
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Mich. 11. Jacobi, mthe Congnon Pleas. 


311 STROWBRIDG and ARCHERs Calc. 
| by An AQtion of debt upon a Bond the Defendanc was Outlawed. 
And the Writ of Exigent was, viz. ta quod habeas corpus ejus hic 
&c. whereas it ought to be coram 7uſticiariis noſtris apud Weſtminſter : - 
And for that defeR the utlagary was reverſed, and it was ſaid, that it 
was as much as if no Exigent had beea awarded at all: And upon the 
Reverſall of” the utlagary, a Superſedeas was awarded ; and the party 
reſtored to his goods which were taken in Execution upon the Capias 
_ utlagatum. It was alſo reſolved in this Caſe, Thar if the Sheriffe, upon 
\ a Writ of Execution ſerved, doth deliver the mony or Soods which are 
aken in Execution to the Plaintiffs Atturney,it is as well as if he had de- 
livered the ſameto the Plaintiff himſelf ; for the Receipt by his Atturney 
isin Law his own Receipt. But-if the Sheriff caketh goods in Execition, if 
he keep them, and do not deliver them tothe party at whoſe ſuit they are 
taken in Execution, the party may have a new Execution, (as it was in the 
principal Caſe) becauſe the other was not an Execution with SatisfaQion. 


DD ——— 


Mich. 11. Jacobi, in the Common Pleas. 


— Cuavvnzr and Bovves Caſe, 
Owes ſold three Licences to ſell Wine unto Chawxer ; who Cove- 
nanted co give him ten pounds fgr them ; and Bowes Covenanted 


that the other ſhould enjoy the Licences. It was moved in this Caſe, whe- 
ther the one might have an Action of Covenaat againſt the other in 
| ſuch Caſe: Andthe opinion of War#zrron and Nichols Juſtices, was, 
That if a Man Covenant to pay ten pound at a day certain, That an 
acion of Debt lyech for che money, and not an a&.on'of Covenant. 
Barker Serjeant, ſaid, he might have che one or the othec : Bur in 
the principall Caſe the ſaid Juſtices MR opinion. 

* N-te, 


— n Pigs 8" at 


213 IVheeler's Caſe.” 


- I'; * | ' *:: $:& > | . 
ote, That this Day Cooke Chief Juſtice of the Commgn Pleas, was 
N ,cmoved to the Kings Bench, and»>imade-Lord Chief Juſtice'df-Eng- 
land. AndSir;Henry Hobart, who was thee Kings 'Awrney generall, was 
the day following made Lord Chief: Juſtice of 'the' Eourt' of Com- 
mon Phkas. Sir Francis Bakon Knight; who before was the Kings Solrci- 
ror, was made Atturney Generall: nd M" Henry Telverton of Grays- 
lan was made the Kings Solicitor®:--und»this was in Oftober, Term. 
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Mich. 1 1. Jacobi, In the Common Pleas. 
3 1 
77 Caſe was. put by Monntagur the Kings Serjeant, unto the Lord 
Chief Juſtice Hobar:, when he took his place of Lord Chief Juſtice 

in the Common Pleas ; 'viz. Tenant in tailerht Remainder in taile, the 
Remainder in Fee; Tenant 1n tail is attainted of Treaſon, Offence is found : 

The King by his Letters Patents granteth the lands to A, who bargaineth 

and ſelleth the land by Deed unto B. B.ſuffers a common Recovery, in 

which the Tenant in tail is vouched, and afterwards ths Deed is enrolled. 
And the queſtion was, Whether it was a good Bar of the Remainder > And 

the Lord Chief Juſtice Hobarr was of opinion, That it was no barre of the 
Remainder, becauſe before enrollment nothing paſſed but only by way of 
concluſion. And the Bargainee was no Lawfull Tenant to the Precipe. 


——— 
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'_ Mch.11, Jacobi, in the Common Pleas. 


315 WhEeELER's Caſe. SR 
T was moved for a Prohibition upon the Statute of 5.8 6. for working 
upon Holy days; and the Caſe was, That a man was preſented in. the 
ſpiritua]l Court for working, viz. carriage of Hay, upon the feaſt day of 
Saint 7ohn the Baptiſt, when the Miniſter preached and read divine ſer- 
vice; and it was holden by the whole Court of Common Pleas, That the 
ſame was out of the Statute by thewords of the AR it ſelf, becauſe it was 
for neceſlity;And the Baok of 19 H.6.was vouched, That theChurch hath 
authority: to appoint Holy days, and therefore if fuch days be brokenin 
riockeeping of them Holy, that the Church may puniſh the breakets ther- 
bf ;+But yet the Court ſaid, That this day, viz. the Feaſt day of 'S* 7ohn 
the Baptiſt was a Holy day by AR of Parliament, and therefore it doth be- 
long unto the Judges of the Law, whether the ſame be broken by doing 
of ſuch work upon that day, or not. And a Prohibition was awarded. . 
po Þ : | | : M4160. 
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316 REARSBY and CuFFER's Caſe. '. 


TT was moved for a Prohibition to the Court of Requeſts,” becauſe that 
2 man ſued there by Engliſh Bill for money which he had layd out for 
.ar- Enfant within age for his Meat, drink & neceſſary apparel; and ſet forth 
by his Bill chat the Enfant being within age, did promiſe him to pay the 
fame. And a Prohibition was awarded, becauſe as it was ſaid, he might 
have an action of Debt at the common Law, upon the contrad for the 
ſame, becauſe they were things for his neceſſary livelihood and mainte- 
Bance. And it was agreed by the Couft, That if an Infant be bounden in 
an Obligation for things neceſſary within age, the ſame is not good, but 
voidable. 2zere,for a difference iy commonly taken, When the 4ſſumpſir 
is made within age, and when he comes to full age. For if he make a pro- 
miſe when he cometh of full age, or enters into an Obligation for neceſſa- 
ries which he had when he was within age; the Law is now taken to be, 
that the ſame ſhall binde bim. But ſee 44. E!iz. Randals Caſe, adjudged, 
That an Obligation with a penalcie for money borrowed within ape, is 
. abſolutely void. | 


i. 
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- Mich.11. Jacobi, in the Common Pleas. 


| 317 SMITH'S (aſe. 

Mith,one of the Officers of the Court of Admiralty,was committed by 
g the Court of Common Pleas to the priſon of the Fer, becauſe he had 
made Rerurn of a Writ, conerary to what he had ſaid in the ſame Court 
the day before: and 11. H.6. was vouched by arbwrton Juſtice, That if 
the Sheriffdo return that one is /ang#idvs in priſona, whereas in truth he is 
not4/4ngadas, the Sheriff ſhall be ſned for his falſe Return ; which was 
agreed by the whole Court. ©nod nota. + Ws 

S > 


Mich. 11. Jacobi, in the Common Pleas. 


318 | 
* FN] Arbarton Juſtice asked the Pronothories this queſtion, If in Treſ- 
VV; the plaincff might diſcontinue his aQion within the yeer? To 
which the Pronothories anſwered, Thar if it be before any plea be pleaded 
that he might : Bur the Juſtices were of a contrary opinion, that he could 
not ;, becauſe then coſts which ait given by the Statute ſhould be loft. _ 
| . "S Mich. 


en ed eee I nn tg, 


2209 FHill and Grubham's Caſe. 
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Mith. 11. Jacobi, Inthe Common Pleas. 


315 Latisron's Caſe. 


N Treſpaſs for a Way, the Defendant pleadeda plea in bar which was 
[| inſufficient ; and afcerwards the plainyff was Non-ſuic ; yet it was re- 
ſolved by the Court, that thedefendant ſhould have his coſts againſt the 
' plaintiff. But if a default be in the originall Writ; and afterwards the 
plaintiff is Norfſuit there , the defendant ſhall not have coſts ; becauſe 
that when the Original is abated, it is as if no ſujt had been. And ſo was 


the opinion of the whole Court. | 
* 


per 


Mich. 11. Iacobi, in the Common Dleas. 


220 HILL and GruBHam's Caſe. © 

T% Caſe was this. A Leaſe was made unto Grabbam by a deed paroll, 

Habendam to him, his wife,and his daughter ſ#cceſſive, ſicur ſcribun- 
. rar et nominantar in ordine : Afterwards Grubham dyed,and then his wife 
dyed; Andifit werea goodeſtate in Remainder to his daughter, was 
the Queſtion. Harris Serjeant, The Remainder is void, and not good by 
way of Remainder for the incertainty. C. 1. part in Corbets caſe. In all 
Contracts and bargains there ought to bee certainty. And therefore 22. 


' H.6.ig, That if a Feoffment be made to two et heredibar,it is void, although 


it be with warranty to them and their heirs. Y:de 9. H.6.35. Where renun- 
ciavit totam communiam doth not amount unto a Releaſe, becauſe it is 
not ſhewed to whom the Releaſe is: and ſo in 29. E/iz.in the Kings Bench, 
in Yindſmere & Hulbards caſe. Where an Indenture was to one, Haben- 
dem to him and to his wife, and to a third perſon Succeſſive, it was hol- 
den that it was void by way of Remainder to any of them. And there it 
was Reſolved, 1+ That they did not take preſently. '* 2. That they 
. could not take by 'way of Remainder : And 3. that They. could not 
take as Occupants, becauſe that the intent of the Leffor was, that they 
ſhould cake but as one eſtate. But the Court was of opinion againſt Haz- 
ris; And Reſolved, That the daughter had a good eſtate inRemainder,and 


that the ſame did not differ from the Caſe in Dyer, Where a Leaſe was 


made by Indenture to one, Habendwmn to him & to another ſucceſſive, ficut 
nominantur in Charta, forthat thoſe words Sicurt nominantar in Charta, 
maketh the eſtate to be certain enough. And ſo they ſaid in this Cafe, 
Sicut ſcribuntur et nominantur in Oraine, is certain enough, and ſhall be 


taken to be SicurJcribunraur et nominantur in eadem charta.But they agreed | 


' according to the Caſe in Brooks Caſes, That a Leaſe to three; Habendrum 
ſucceſſive,is not good. C2195 


Mich 
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/ 32T- TraAnuans Coſe. \ 


AX Aſſize of Nuſans was brought againſt the Defendanc, becauſe 
LA that Levavit quandam domum ad nicumentam , &c. And the 


| had built the faid houſe, ſo as ithindred his Mill : And the Jury found 
©- {that the Defendant /zvavir down ; and that but two feet of it did hinder 
\the Plaintiffs Mill, and is ad »ocumentom. And how Judgment ſhoutd 

/ be given, was the queſtion. And the Court was of opinion, That Judg- 

/ ment ſhould be, that bur part of the houſe ſhould be abared, viz. That 
\_which was found to be ad nocumentum. } And it was ſaid by Some, That 
the Affife is ſuch a Writ which extendF to the whole houſe ; and there- 
fore that the whole houſe ſhould be abated according to the Writ, But 

a difference was taken betwixt the words Zrexis and Zevavir : For, 
Eyexit is but when parcel of a houſe is ſet up a4 roma - but Zeva- 


vit is when an entire houſe is levied from the ground./ And it was faid 
by Hobart Chief Juſtice, That if the Defendant had nor Tevied the houſe 
fo high by two yards, it had been no Noufans : for the Jury find, that the 

two yards only are ad nocumentum. And therefore he conceivet chat the 
Writ was anſwered well enough ; and that but part of the houſe ſhould 
be abated_;/ For the Writ is, Q#0d /evavit quandam domam, &c. And 
the Verdid is, Q 49d levavit domum ; But that but two yards of it is ad 
vocumentum And therefore he ſaid, the Writ is anſwered well enough; 
and that the Judgment ſhould be given,] That that only ſhould be abated 
which was aa nocumentim, Oc | © nere;; forthe Caſe was not tefolved : 
And vid. Fatten & Symyſons , C.par.g. to this purpoſe. 


Cee. Mee eta ttt "FIX ant. 4 WY py . 
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Mich. 11. Jacebi, in the Common Pleas. 


322. BaGcNnarLL and Pors Caſe. 

þ was reſolved by the Court in this Cafe, That when an Ifſue is joyned 
upon Noz conceſſit, that the Iſſue ſhall be tryed where the Land is : 
Bur if a Leaſe be in queſtion, and Nov conceſſit be pleaded to it, it ſhall 
be tryed where the Leaſe was made. 2. It was reſolved, That if _ 
hold land be given to ſuperſtitions uſes, and the ſame cometh unto the 
King by the-Stature ; Thar rheCopyhold is deftroyed,and che Utes ſhall 
betaccompred void-: But it was reſolved, Thatin ſuch Cade by the Statnte 
which piveth-this Land ſo given'to ſuperſtitious uſes tothe King, that the 
"King hath aoc cheredy gained che Freehold” of the. Copyhbkd; bot rhac 
the ſeneremaineth.in the Lord hottunien, 40 @31, 02G.19 211% 4 
Alich. 
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/Blaintiff ſhewed how that he had a Windmil, and that the Defendane / 
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| "Mith. 11. Facobi, in the Common: Pleas, 
324. Jucks & Sir Carts CAvenDicn s Caſe. 
J A Parſon ſncd for the ſubſtracion of Predial Tythes,upon the Statute 
of 2 E.6. in the Spiritual Court. The Defendant made his ſugge- 
ſtion, That for-ſuch a Farm upon which the Tythes did ariſe, there was 
this cuſtom ; That. when the Tythes of the Lafids were ſet forth, that | 
the Qwners of the ſaid Lands had uſed time out of mind to take back 
'thirty ſheafs of the Tythe-corn : -and ſhewed that he"was the Owner of | 
. the ſaid Farm ; and that according to the ſaid cuſtom, after the Tythes = © 
were ſet fofth, that he did take back thirty ſheafs thereof, and thereupon # 
prayed a Prohibition. And in this Caſe it was ſaid by the Court, That it | 
ought.to. beaverred, that the 'Farm was great Farm » for otherwiſe it 
ſhould. be the impoveriſhing of the Church,,. and would take away a 
*Sreat' part of the profit of the Parſon. And it was. further 'ſaid by the 
Court, That if there were but thirty Tythe-ſheafs in all, that the Owner 
fhould not have them, for then the Cuſtom ſhould be unreaſonable : - þ- 
And Day was given to the otherfide,to ſhew Cauſe why theProhibition | 
ſhould not be awarded. | ©" epi rey 


Mich.. 11. Facobi, in the Common+Pleas. © + 


- 


Ote, That where a Juror is not challenged by one party, . who had 

ſufficient cauſe of challenge ;- and afterwards is challenged by the 

other ſide, and afterwards the party doth-releaſe his challenge; in that 

= cafe, the firſt party cannot challenge the agg again, becauſe he did 

1 foreſlow his time of challenge, and he had admitted the party for to be 
| _ indifferentacthe firſt.. SEE bes PER PTATT HS 


pe EIS 


EEE " Canpenand SYMnoN's Caſe. . 


FER: ed. 4... 


_ Mich. Ty Facobi, in the Common- Pleas. 


326.” The Biſhop of Curcnesrex and STrROD- 
Be: || N-an:AGtioh, of Treſpaſs for taking away of Timber; and the Boughs 
4 of Trees felled : The Defendant,as to the Timber;pleaded Nor gwi/ry; 
And asto the Boughs, he made a ſpecial Juſtification,. That. there is .a 
Cuſtom withinxh toner a abotins beta ComateCLoſorr Fa 
whenthe Lord tels or ſcjs:Eimbezteces,:thuttheLard:is tohaveonly 
IP AA" 4 


—_ 


oghndant + 


( %) ay: 
the Timber, and that the poor Tenantsin 
out of mind have uſed to have the Bra | ry: 
Eſtovers to be burnt i» neceſſario-focalian terris.& tenementis. And the 
Opinion of the Court was, That the Cuſtom was not well expreſſed, to 
have Eſtovers to burn 5» rerr# & renemenrts;; for that Eſtovers cannot be 
appertaining.to Lands, -but to Houſes only : 'And-therefore whereas the = 
" Defendantin the Caſe did entitle himſelf roa houſe and lands, and gave 
in Evidence that the Cuſtom did extend to Lands, it was-holden'that the - 
Evidence did not maintain the Iſſue; And the Cuſtom was alleadged 
to be, That the Lord ſhould have Qzicquid valerer ad mareminm, and 
that the Freeholders ſhould have rawillos.Which as Hobart Chief Juſtice - 
faid, is to be meant all the Arms and Boughs ; for whatſoever is not 
 mareminm, is ramillum. 2. It was holdenin this Caſe, That the Non-uſe 
or Negligence in not taking of the Boughs;, did not extinguiſh nor take | 
_ the Cuſtom, as it hath been oftentimes reſolved in the like cafe. 
And note that in this Caſe, to confirm the ſaid Cuſtom, the Book-caſe 
wascited, which is in 14. E.3. Fitz.r*..Bar.277- and the ſame yas given” 
. inandavowed for good Evidence: where the Caſe was, That the Biſhop 
of C.- ( which ſhall be intended the Biſhop of (hichefter) brought an 
AQion of Treſpaſs for felling of Trees, and carrying them away :- where 
the Defendant pleaded, That he held a Meſſuage and a Verge of Land 
of the Biſhop; and that allthe Tenants of the Biſhop within the Manor 
of A. ought to-have all the-Windfals of Trees, and all the Boughs and 
Branches, &c. Which Cafe, as Harrs. Serjeant conceived, was the Caſe - 
of the very Mannor now inqueſtion; and: the Tenant there - in this 
Caſe) made a ſpecial Juſtification, and there it was holden that it was 
good, and adjudged for the Defendant: Alſo-in that Caſe it was' ad- 
judged, That the Lord ſhould have . Mareming, and that the Tenants 
ſhould havg.Kefduvm,which ſhall be intended the Boughs and Branches. 
And the Cuſtom in the Caſe: was'adjudged good. - But becauſe the De-. 
fendant alleadg&d the Cuſtom to be, to. have the ſame as Eſtovers to be 
burned 3» rerris, and gave Evidence only to the Meſſuage, itwas found 
_— the Defendant , | for. that the Evidence did not maintain 'the 
Ve. - Sf 55 "S | 
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Mich. Ii. Facobi, inthe Common- Pleas. 


"II'F+ Vaucnan's Caſe, _ | 
| | i a Formedon in the Diſcender,, the Tenant had beeri effoined upon 
Z the 'Summons, and alſo upon the View, | And after. was pleaded Ne + 
dona pas, the general iſfue ;- and thereupon iſſue was joyned :: And if he 


- might be eſfoined again after iſſue joyned, was-the Queſtidn:; And-the 
wo”. Hh 2 EE Court 
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236 Clay and Barnets (aſe. 
Court was of opinion , That ina real a&ionthe Tenant may be effoined 
after ue joyned, bur not in a perſonal ation, by the Statute of Marie 
bridge. And Hobere Chief Juſtice ſaid .That the Statute of -Aſarlebridge 
ave notany Effoin, but only did reftrain Efſoins : and therefore in real 
_ARions the ſame is left as it was at the Common Law; and by the Com. 
mon Law the-Tenant might be Eſſoined' after Iſſue joyned. And note, 
perTiram (wriam, That if an Effoin'be not taken the firſt day, it ſhall 
-never after be taken. 218 


= 


— _ ——— 


Mich. 11. Jacobi, in the Common-Pleas. 


328. , * Cray and Barnets Caſe. 
JN an-Ejeftione Firme, the Caſe was this. Sir Godfrey Foliamb had iſfue 
Zames his ſon, who had iſſue Francis : And Sir Godfrey Foliamb was 
feized in Fee of divers Lands as well by purchaſe as by diſcent, in fundry 
Towns, viz. Cheſterfield, Brampton, 8c. in the Tenures of eL.B.C. &c. - 
and dyed. Zames Foliamb his ſon, 75 E.6. made a Conveyance of divers 
Lands to Francis Foliamb being his younger ſon, in hec verba, viz. Omnia 
mea Meſnapia, terrs, & tentam in Cheſterfield, Brampton, &c. modo in 
renwrs of the ſaid A.B.C. que pater menus Galfrid: Foliamb perqueſivit 
from divers men, whom he named in certain.: And alſo convey a Houſe 
called the Har: to the ſame Francis, which came to him by difcent, by the 
, fame Conveyance which was inthe occupation of one Celie, and not in 
-* the Tenures of the ſaid eL.B.{* And the great Queſtion upon the 
- whole Conveyance was, Whether all the Lands which he had by Diſcent 
in the ſaid Towns, and -in the Occupations and Tenures of the ſaid -4- B. 
& C. did paſs, or only the purchaſed Lands. And it was refolved by the 
whole Court, That the Conveyance did paſs only the Lands-which he 
had by purchaſe, except onlythe faid Houſe which was preciſely named 
and conveyed; and did not paſs the Lands which he had by Diſcent. 
For if all the Lands which he had by Diſcent ſhould paſs by eneral 
words, then the ſpecial words which paſſed the Houſe which he had by 

Diſcent ſhould be idle and frivolous ; and that was one reaſon ex viſce- 
ribus cauſe, that only the purchaſed Lands did paſs. 2. It was faid by 
Juſtice Parbzrton, That if a man giveth all his Lands in D. in the Tenures *' 

of A, & B, and he bath Lands in D. but not intheir Tenures, thatinchat 
caſe all his Lands in D.paſſeth: So if a man give all his Lands in D. which - 
he had by Diſcent,from his ſon, there all his Lands whatſoever ſhall paſs. 
Hobart acc'and ſaid, That if a man gives all his Landsin the County of. 
Kent,if he have Lands within the Coanty, they do paſs. And he ſaid, that 
:n a Conveyance every reſtrition hath his proper operation ; and in the 
Conveyance in the principal caſe there were three reſtritions; 1. _ -7 
| ands - 


_ andsin ſuck Towns, viz. Cheſterfield, Brampton, &c. 2. All his lands in- 
the Tenures of ſuch men, viz. A.B:C". 3. All his lands which he had by 
Purchaſe; &c. And the words (e All my Lands) are to be intended all. 
thoſe my Lands which are within the reſtritions, And he ſaid, that the - 
word (Er) being in checopulative, was not material ; for all was but 
one ſentence, and it did not make feveral ſentences and the word Et is- 
but the conchufion of the ſentence. 3. They reſolved, That general words . 
ina Grant may be overthrawn by words-reſtritive; as is 2 E.4. and 
Plow. Cons. Hill & Granges Caſe, And therefore if a man giveth all his 
lands in D. which he hath by Diſcent from his Father; if he have no 
lands by Diſcent from his Father, nothing paſſeth. 4.. They agreed, That. 
a Reſtriction may be in a ſpecial Grant, as in C. 4. par. Ogels Caſe: bur 
they faid , that if the Reſtriction .doth not concur and meet with the - 
Grant, that then the Reftrition+is void. Note, the principal Caſe was - 
adjudged according to theſe Reſolutions. ; 


at, C———— — 
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Mich. 1 1. Licobi, in the Common-Pleas. 


29. Coovrrr and Anprews Caſe. 
IO have a Prohibition to the Spiritual Court, ſuggeſtion was made, 

JF. That the Lord De /a Ware was ſeiſed of 140 Acres of lands in the - 
County of S*ſſex,which were parcel of a Park. And a Modus Decimands 
by Preſcription was faid to be, That the Tenants of the faid 140 Acres - 
for the time being had uſed to Pay for the tythes of the ſaid 140 Acres 
two ſhillings in mony , and a ſhoulder of every third Deer which was - 
killed in the fame Park, in conſideration of all tythes of the ſaid Park : 
And it was ſhewed, how that the Lord De la Fare had enfeoffed one : 
Cumber of the ſaid 140 acres of land ; who bargained and fold the faid 
140 acres of land to the Plaintiffe who prayed the Prohibition... The 
Defendant ſaid, that the ſaid Park is diſparked, and that the fame is now - 
converted into arable lands and paſture-grounds,and fo demanded tythes-- © 

_ in kind ; upon whichthe Plaintiffe in the Prohibition did demur. .Hatron 

\ Serjeant. By the diſparking of the Park, the Preſcription is not gone nor - 
extin& ; becauſe the Preſcription is ſaid to be to 140 acres of lands, and - 
not to the Park : and alchough the ſhoulder of the Deer, being but caſual . ' 
and at the pleaſure of the party, be gone, yet the ſame ſhallnot make : 
void the Preſcription. 2; Hefaid, that the a& of the party ſhall: not de- - 
ftroy- the Preſcription : and although it be not a Park now in form and . 
reputation, yet in-Law. the ſame ſtill remains a Park. And he compared 
the Caſe unto Lyarterels Caſe, C.4.par.48. where a Preſcription was to-+ 
Fulling-Mils, and afterwards the Mils were converted to Corn-Mils,: yet . 


the-Preſcription remained. 3. le ſaid, Admit it is not now a —_—__ £ 
| ere - 


a Paiper end Andrewr Ooſe. 


there isa poſſibility that it may be a Park again, and that Deer may be 


| killed there again. For the Diſparking in the principal Caſe is only al-' 
leadged to be, that the Pale is thrown down ; which may be amended: 
For although that all the Park-pale, or parcel of it be caſt-down, yet the 
fame doth ſtill remain in Law a Park : and a Park is but a Liberty; and 
the not uſing of a Liberty doth not determine it, nor any Preſcription 
which goes with it. And ifa man have. Eſtovers in a Wood by Preſcri- 
ption, if the Lord fellech down all the Wood, yet the right of Eſtovers 
dothremain ; andthe Owner ſhall have an Aſliſe for the Eſtovers, or 
an Aion upon .the Caſe. Y34. C: 5. par. 78- in Grajes Caſe, the Caſe 
vouched dy Popham. Furcher he ſaid, That in the beginning a 1Zoar 
Decimand; did commence by Temporal ac,and Spiritual ; and the mony 
is now the tythe, for which the Parſon may ſue in the Spiritual Court : 
And a Caſe Mich.5. 7acobi was vouched, where a Preſcription to pay a 
Buck or a Doe in con{1deration of all Tythes, was adjudged to be a good 
Preſcription. And the Caſe Afich. 6. Facebi, of Skipton-Park, was re- 
membred : where the difference was taken, when the Preſcription runs 
to Land, and when toa Park. In the one caſe, alchough the Park be diſ- 
parked, the Preſcription doth remain; tn the other not. And 6 E.6. 

Dyer 71. was vouched : That aſthough the Park be diſparked, yet the 

Fee doth remain. And ſo in the Caſe at Bar, although the caſual profit 
be gone, yet the certain profit, which is the two ſhillings, doth remain. 
Harrs Serjeant contrary. And he ſaid, that the Conveyance was. exe- 

cutory, and the Agreement executory, and not like unto a Conveyance 
or Agreement executed : And faid, that Tythes are due jare divino; and 
that the party ſhould not take advantage of his own wrong, but that now 
the Parſon ſhould have the tythes in kind. And upon the difference of 
Executory and Executed, he vouched many Authorities, viz. 16 Elsz. 

Dyer 335. ( althrops Caſe, 15 E.4.3. 5 E.4.7. & 32 E.3. Anuitie 245. 

And in this caſe he ſaid, that the Parſon hath no remedy for the ſhoulder 

. of the Deer; and therefore he prayed a Conſultation. Hobare Chief 
Juſtice ſaid, That the Bleading. was too ſhort, -and it was not ſufficiently |. 
pleaded : For it is not pleaded, That the Park is fo diſparked, that all the 
benefit thereof is loſt. But he agreed it, That if a man doth pull down 
his Park-pale, that-the ſame is a diſparking without any ſeiſure of the 
Liberty into the Kings hands, by a | 29+ Boy But yet all the Court 
agreed, That it doth yet remain a Park in habit - And they were all alfo 
of opinion That the diſparking the Park of the Deer , was not any dif- 
parking of the Park as totake away the Preſcription. The Caſe was ad- 
journed till another day. 


he 


Mich. 
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Mich. 1 1. lacobi, inthe Common-Pleas. . 


33509. Piccor andPiccor's Caſe, 


-IN a Writ of Right, the Donee in tail did joyn the Mife upon the meer 
Right; and final Judgment was given-againſt the Donee, in which caſe 
the. Gift in tail was given in Evidence. Afterwards the Donee in tail 
brought'a Formedon in the Diſcender : and it was adjudged by the 
whole Coutt , that the Writ would not lie : For when final Judgment 
is given againſt the Donee in tail upon iſſue joyned upon the meer Right, 
it is as ſtrong againſt him as a Fine with Proclamations : and the Ceurr 
did agree, That after a year and day, where final Judgment is given, the 
Jos barred ; and alſo that ſuch final Judgment ſhould bar the Iſſue 
in tail, . 


—_—__ — 


— 


Mich. 1 Lacobi, in the Exchequer-Chamber. 


PLC 
A NN action upon the Caſe was brought for ſpeaking theſe words : 
T hou doeft lead a life in manner of a Rogne :, 1 doubt not but to ſee 
thee hanged PA Mr. Sydenhams man-who was murdered. And it 
b 


was reſolve [1 the Juſtices in the Exchequer-Chamber, That the 
words were not actionable. . Art the ſame day in the fame Court, a Judg- 


ment was reverſed in the Exchequer-Chamber, becauſe the words were - 


not aftionable : The words were theſe, viz. Thox »ſeſt me now, as thy 


Wife did when ſhe ftole my goods, 


o— 


Mzcb. 11, Iacobi, inthe Common Pleas. 


332+ Roexs and Grove's Caſe- 
A N action of Debt was brought.upon a Bond in Aich.Term 9 fac. 
L\ and-in Hilary Term after the parties were at iſſue upon the Statute. 
of Uſurie;and it was found againſt the Defendant. Afterwards Ter. Tris. 
a Writ of Error was brought.retornable Aich.1o.acobi, in which Term 
no Errors were aſſigned. And afterwards in Hillary: Term following 
two Errors were aſhigned : the one, That there-was no ſuch Statute as 
the Statute of 37 H:$8. of Uſurie, which was againſt what he had before 
confeſſed by his Plea ; the ſecond Error-was, That whereas FS. of Exeter 


was retorned of the Jury, it was aſſigned for Error, that 7.S. of —_— 
; place- 


zho Bradley and fones Cafe | 


place was ſworn upon the Inqueſt: and in this Caſe the Court adviſed 
the Defendant in the Writ of Error to plead Is nullo erratwm eft. By 
which the Court did ſeem to incline, that they were no Errors. _ 


——_. 


Mich. 11. Iacobi, in the Conmon-Pleas. 


333- _Braviey and Jonss Caſe. - 

JN an ation 'upon the Caſe, the caſe.-was, That the Defendanr did 

exhibite' Articles againſt the Plaintiff in the Chancery before Dr.Cary, 
and there ſwore the Articles; and afterwards he ſued inthe Kir Bench, 
as <p Proceſs out of that Court upon the Articles ſwornin Chancery : 
and for this an ation upon the Caſe was brought, and it was adjudged 
that the action would lie. The articles exhibited in the Chancery were, 
That the Plaintiff being an Attorney at Law, was a Mainteinor of Juries 
and Cauſes, and a Barretor : and the Defendant prayedthe Peace againſt 
him in the Kings Bench. And inthis Caſe it was reſolved, 1. That a 
man might pray the Peace or Good Behaviour of any other man in any 
of the Kings-Courts': but then it muſt be done in due form of Law - 
and -if he do ir ſo, noaQion upon the Caſe will lie, asit was reſolved 
27 Eliz.inCxtler and Dixons calf inthe Kings Bench. Butit was agreed, 
that if a man ſueth in a Court which hath not juriſdiction of the Cauſe, 
an ation upon the Caſe will lie, but not where the Court hath juriſdiQi- 
on of the-Cauſe. 2. If was reſolved, That the ation did lie inthe Caſe 
at Bar, becauſe he did exhibite the artictes in Chancggy , and did not 
purſue them there: For when he had ſwora the articles 1n the 
he could not have a Swpplicavit out of the Kings Bench; and the Oath 
and Affidavit in the Chancery doth remain as a Scandal upon Recard. 
And Hobart Chief Juſtice ſaid, That every Court ought to intermeddle 
with their own proper cauſes' ; and that two Courts are not to joyn in 
one puniſhment, for PIG is not to be by parcels, And he ſaid, 
Thar if a man claimeth right to the Land of another, he is not puniſhable 
forit; but if he maketitle ynto a Stranger, then he ſhall be puniſhed : 
for every one ought to meddle with his own buſineſs. 3. It was reſolved, 
That when a thing doth concern the Commonwealth,the ſame doth con- 
cern every one in particulxr. And ſo it is lawful for any man torequire 
the Good behaviour of another, for the publiquegood : Inrereſt erenins 
reipublice ut maleficia punienter. 4. Tt'was reſolved', that the ation 
tid lie ; becauſe the Defendant made the articles itt hancery bar a 
colour of the Good Behaviour : 'and although that che Kings Bench 
might grant the Good Behaviour without any articles preferred, yet 
when firſt they begin in another Conrt, they ought'to follow the cauſe 
there. And Hobar:r the Chief Juſtice, in this cafe ſard, that an Attorney 
may not labour Jurors in the behalf of his 'Cliear, for that is Ay 
| ] * Adich. 
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Mich. 11. 1acobi, in the Common-Plhas. .. 
334» Fiar and Vaxizr's Cale. 
JN a AGion upon the Caſe, npon an Afſumpfic, the Caſe was thix. 

. SA mandid promiſe to ſtand to the Arbitrement of 7.8. & 7.D. if they 
made their Arbitrement and Award*Within'ten dayes* and if they do 
not make their Award within ten dayes,” that-if they nominate ad Um 
Pier, and ke make an Award within the ſaid ten dayes, that then, ec. 
7.8. &.D. did not makeany Award within ten dayes: but the fourth 
day after the Submiſfion they did nominate f. X50 be Umpier,. who 
made an Ayatd within the faid terttdayes { (arid the Defendant would 

not*perform the' Award" wherefore the Plaittiffe broughe the aQions 

' Shzrley Serjeant. It is repugnant : For the' firſt 'Arbitrators had the 
whole ten dayes'to make-their Award, arid then cannot the pany 

make an Award within the aid ten dayes: But the opinion of the whole 

_ . Courrwas, thatthEaRion would lic ; and thar/ir\ſhould-beconſtracd 

thus, vis. Thatif arvarbiriement'and/ award-be madewithin'ten dayes 

by the firſt Arbitrators or by the Umpier': For the firſt Arbitrators may 
| examine the matter for two or- three dayes ; and-if they cannot make 

any award, then the Umpier ſhall have y + reſt of the ten dayes tomake 
theaward:: *and-ſo it was adjudged; oe oe 


a . 
” 4 
- v 


IFRS 4. # 


hemaLaac—_—_s 1 


Mich. 11. Iacobi, inthe Common-Pleas. 
-— WAL EDT $37 pew Too Sod IST ns 33454 4d; CSF 
Nation upon the Caſe drought for theſe wards; Herg Thief, and 
& fole' 4 Tree.: adjudged that ther aQtion- world lies for 'the i | 
words do'notextenuate the former » : Buit,7how.art a'T hief, far thou ha 
robbed my Orchard, are not atjonable; v. (54 par. Brerridges Caſe. 
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. 336. Brookx's Caſe. 


AN aQion upon the Caſe was brought for words. The Plaintiffe ſet 
"forth in his Declaration; That he was-a-Mercer by his trade; and-did 
ſellwares and commodities in his ſhop, and did keep divers Books of his 
tzade, and Debt-books : and that the Defendant ſaid unto Mr. Palmer, 
being the Plaintiffs Father-in-Law, theſe words of the Plaintiffe, vsz- 
«Wa k=- > | | Ii 


Torr 


» , » . : 

L4A.z Broxks Caſe. © 
Torr Son-in-Law Brooks deceived me in a Reckoning, and he heepeth 
in his ſhop 4 falſe Deht-book, And I Will ſhame him in his Calling. 
Nichols fuſticeand Hobart Chief Juſtice were of opinion;that the action 
would not lie-for thoſe words : 1. Becauſe the words ſingle of them- 
felves are not any ſlander ; and when words will bear an aQtion,it 6ughe 
to be oat of the farce and ſtrength of the words themſelves. 2. The firſt 
words, Thou baſh deceived me 5p. Reckoning will bear no action, becauſe 
ic is impoſſible bug that Tradeſmen and Merchants which keep Debr- 
books will ſometimes miſtake one Figure for anotber, .and ſo the ſame 
doth turn to the prejudice and damage of another againſt che will of the 
party himſelf. And ſo the ſubſequent words, be a falſe Debt- 
book., are not aftionable, becaule ic may be falltfied by the Servants of 
the party, and not-by the Defendant himſelf; and alſo it may be falſe 
written. Et intereſt reipublice ut fit -finis tin; and it ſhould be a 
cauſe of many Suits, iffuch a nice conſtruction ſhould be made of words 
as to-make'them actionable ; and words ſhall be taken iz mirzori ſenſu, 
if there be no particular deſcription and declaration that the words were 
ſpoken-maliciouſly.” And therefore general words. which of themſelves 
are actionable, by coaſtraction ſhall betaken to bear noaQion; as C.4. 
par. Stayhops caſe. And ſo if a man faith of another, that he hath the 
Pox, they ſhall be taken iz mitiors /enſx, becauſe they are not deſcribed 
by any ſubſequent words which declares malice in the party. And X:- 
chols vouched a Caſe which was in this Court this Term, where an aQtion. 
was brought for theſe words ; Thos uſeſt me now, 45 thy Wife did when 
fhe ſtole my Cuſhions : that the words were not aftionable, Warburton 
Juſtice. When words are ſpoken which' ſcandal a man in his trade or 
profeſſion, they are actionable: as if one ſay of an Attorney, Thou 
coſeneſt Mry.Winſor of his Fees : and {o if words are ſpokeh maliciouſly. 
And therefore an ation was brought by one who was a Jury-man, for 
theſe words, viz, 7 box haſt deceived: me and my children of eight hundred 
pownadsr; they were adjudged attionable. Ando Hill.6. Facobi, ret.1159. 
T hou art a fury-man, and haft been the death of a hundred men by thy 
falſe means : Being maliciouſly ſpoken, (although in themſelves they 
are not actionable) yet they will bear an ation, But it was adjudged in 
the principal Caſe, for the reaſons given by the two other Juſtices, thar 
the words would bearno ation; to which #arbxrtor Juſtice in the end. 
did ſeem to agree, | Ys 
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"TOM Ayliffe and Browns. (fe. 
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Hill. 11, Tacobi, is the Common-Pleas. 


337- AvLIrFE and Browns Caſe. 

A Woman who was poſſeſſed of a Term for diyers years, had iſſue 

two Daughters; the one married to A/;fe,and the other to Brows. 
eAjliffe bad iſſue four Daughters, and Brows had alſo iſſue ; and the 
Woman did demiſe Legacies to the children of Ayliffe out of the Rene 
reſerved upon the Leaſe, and made Brown her Executor, and dyed. 
Ayjliffe required Brows in the behalf of his children to 4 de money 
to him, that he might imploy the ſame for the benefit of the children : 
which he refuſed to do, and thereupon he ſued him in the Spiritual 
Court, and there Sentence was given for the Plaintiffe. Brows the Exe- 
cutor moved for a Prohibition, and alleadged for ground of it, that he 
was Executor, and chargeable in an accompt for the money. But be- 
cauſe he came after ſentence,and alſo after he had appealed to the Courc 


| of Delegates, and after a ſentence given there alſo againſt bim,the Court 


refuſed to grant a Prohibition in the Cauſe; and alſo becauſe he did 
refuſe to give ſecurity for the payment of the Legacies to the children. 
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Hill. 1 1. Iacobi, tn the Common-Pleas. 


335. WornLEiGaToON and HunTeRs Caſe. 


/ Wo men are bounden with 7.S. as Cureties in an Obligation. One 


of the Sureties, viz.'Wormleighton, was fued upon the Bond,and the 
whole penalty recovered againſt him. Heexhibited an Engliſh Bill into 
the Court of Requeſts againſt the Defendant, being the other Surety, 
to have contribution : and it was moved to the Court for a Prohibitiqn 
to the Court of Requeſts, and the ſame was granted, becauſe by entring 
into the Obligation it became the debt of each of them jointly and ſeve- 
rally, and the Obligee had his election to ſue which of them he pleaſed 
and rake forth Execution againſt him : and the Court ſaid, Thz:t if one 
Surety ſhould have contribution againſt the other, it would'be a great 
cauſe of ſuits, and' therefore the Prohibition was awarded ; and fo it 
was ſaid it was lately adjadged and'granted im the like caſein Sit3/5//1am 
herWoods cafe. - © mY | 7 27 INE. 


# Ii 2 Hill, 


22h White and Moor's Caſe. 


 Hill.'1.1. Jacobi, inithe. Conmmon- Pleas. 


339+  - Lamnserts Caſe. 


T 'Wo men were Partners in goods : the one of the Partners ſo)d unto 
4 7-5. ar ſeveral times goods to the value of x00 I. and for the goods 
at one time bought he paid the money according to the time, afterwards 
an action was brought by one of che Partners for the reſt of the money, 
and the Plaintiff declared upon one contra for the whole goods. where- 
aSin truth they were ſol akipon ſeveral contracts made, and the Defen- 
dant in that caſe would havewa ed his Law : But the Cort adviſed the 
Plaintiff ro be Non-ſuit, and to bring a new ation, becauſe that aRion 
was not well brought, for it ought to have been a ſeveral ation upon 
the ſeveral contraft. And in thi: caſe it was agreed by the*Court , that 
the ſale of one Partner is the ſale of them both ; and therefore atone 
that one. of them felleth the goods; or merchandizerh with them, yer the 
ation muſt be brought in both their names; and in fuch caſethe Defen- 
dant ſhall,nor be received to wage his Law, that the other Parther did 
got ſetlthe goods unto him, as is ſuppoſed in the Declaration, - 


CO— 


Hill. t . Jacobi, in the Common-Pleas. 


340. WuirtE and Moors Caſe. 


- Maridid recover in.an-aQion of Debt brought in the Common- 
-£ Y Pleas, and had Judgment , and afterwards before Execution was 
taken forth, the Defendant in the Nebt exhibiced an. Engliſh Bill into 
the Court of Requeſts to overthrow the Judgment and to ſtay Executi- 
oÞ, pretending in;his Bill that therewas a parol agreement, hetwixt him 
andthe other, that. he ſhould not be charged wah that Judgment nor 
the payment of the money.. It was, moved fox a Prohibition'in this caſe, 
which was granted by-the Court, becauſe the Plaintiffe there-by practice 
did endeavour to ſubvert a Judgment given at the. Common-Law. And 
in ſpeaking of this.Caſe, the Court did very much condemn the courſe 
uſed in the'Court of Requeſts intaking Bonds of the'parties to perform 
their Decree made there ; for it was ſaid that ſuch Bonds were againſt, 
Law, and fo it had been oftentimes adjudged. - 
| Hill. 
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. Gippe's Caſe. 45 
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Hill. i1 Jacobi, in the Common Phink 


341. BarpwrN aud Gignies Caſe. 


A Parſon did Libel in the Spiritual Court for Tythes. and the ſubſtra- 
tion of them ; and grounded his Libel upon the Statute of 2 E.6. 
The Defendant alleaged'that he was to be diſcharged from the payment. 
of tythes, by reaſon of priviledge within. the Statute of 31 H.$.of Diſſo- 
jutions: and the Plaintiffe here had a Prohibition. And afterwards they 
were at iſſue here, Whether he ought to be difcharged hy Priviledge or 
not; and after iſſue joyned, the Plaintiffe in the Prohibition was Non- 
ſuit: And thereupon the Parſon bad a Conſultation, and proceeded in 
the Spiritual Court, and there obtained a ſentence; - and the ſentence 
there was, That he ſhould recover the ſingle damages, and the ſame was 
ſet itt certain; and /terius that recaperet duplicem valorem, which was 
alſo by the ſaid'ſentence ſet in certain. And it was reſolved in that Caſe. 
*"by-the whole Court, : That a Prohibition-ſhould be granted grounded 
' uponthe- ſentence becauſe the Spiritual Court-in their ſentence did ex- 
ceed the damages which was to be given by the Statute in.that Court : 
and it was ſaid, That alchough the ſentence there given be not exprelsly. 
that he recover treble damages, yet becauſe it did amount to ſo much, if 
| the words of the ſentence be-joyned together, It was directed that a ſpe- 
cial Prohibition, in-which the Statute and che whole matter is to be men- 
tioned, be awarded. And in this caſe it was agreed by the whole Court, 
Fhat the Statute of 2 £.6. for ſubſtration of Tythes meerly, doth nor 
give any damages : bur if the Tythe be firſt ſet forch, and then they are 
ſubſtracted, there becauſe the Parſon had once an intereſt in them, he 
ſhall recoyer treble damages. And the principal Caſe was reſembled by 
Warburton Juſtice to the caſe of Waſte; that if the Jury give damages 
20), there the. Court ſhall treble the damages and make the ſame 60'.. 
and ſo it was done in the principal caſe. 


— — 


Hill 11 Tacobi, in the Common-Þleas. 


342. Gieee's Cale,. © | 
ot TE | 

Man L.ibelled for Tythes in the Sftritual Court : -the Defendane 
"Kalleadged a Afodnre Decimanai, and thereupon had a.Prohibition 
: and . 


246 | Croſſe and Stanbop's Caſe. n 


_—_— 


and afterwards the Plaintiffe in the Prohibition did not prove his ſugge- 
ſtion within ſix months : and therefore the Court granted a Conſulta. 
tion, becauſe the Law hath appointed a certain time within which time 
the ſuggeſtion is to be proved, Otherwiſe the Parſon ſhould be delayed 
and prejudiced in his Tythes;and ſo it was adjudged in Parfon Bugs caſe, 
Mich.8.7acobi,in this Court. 


ww 


Hill. 11 Facobi,in the Kings Bench. 


343- CrossE and STannyor's Caſe. 


A N aQtion of falſe Impriſonment was brought againſt the Defendant 
and two other Juſtices of Peace of the County of 7ork, The De- 
fendants juſtified the Impriſonment, by reaſon of the Statute of 1 27.cap. 
That it ſhould not be lawful for any maliciouſly and contumeliouſly to 
moleſt or diſquiet any perſon or perſons which are Preachers , or after 
ſhould be Preachers. And the Plaintiffe demurred upon the Plea in Bar 


generally ; and two Exceptions were taken to the Pleading : 1. Becauſe 
'the words of the Statute were miſrecited ; for the words of the Statute 


are in the disjunQive, malicionſly or — : And the opinion of 
the Court was, that when the precedent & ſubſequent words disjuncive 


are all of one ſenſe,rhat the word(O-r) is all one with the copulative; but 


where they are of divers natures ( as by word or deed ) it is otherwiſe. 
The ſecond Exception was, That where the words were (by the greater 
partofthe Juſtices) the Recital was (by the better part of the Juſtices.) 
= -— —_— theſe Exceptions , it was adjudged againſt rhe 
Plaintiffe. | Ty 


Paſch. 12 lacobi, inthe Kings Bench. 
344- Carrtwkicart's Cale. 


6 prayed a Prohibition; and the Caſe was this. e. lying 
ſick upon his bed, made his Will.; and afterwards ſaid unto his 
Executors named in the Will, 7 wil,that B.ſhall have twenty pornds more, 
if you can ſpare it, And the Executor anſwered and ſaid, Yes for/ooth-: 
but no Codicil was made of the ſame Legacie. And a-Bill was preferred 
in the Spiritual Court for the Legacie : whereupon the Executor prayed 


a Prohibition, And it was bolden by this Court, that —_—_ this 
: ourt 


Sir ({hriftopher Heydon's (aſe, 247 
- Court hath not power to hold plea of the thing Tibelled for there in 
the Spirttual Court, yet ithath power to limic the Juriſdictions of other 
©ourts ;. and if they abuſe their authority, to grant a Prohibition,. Yid.. 
2 H.4.10. But it was doubted whether the Spiritual Court, as this caſe- 
1s, might give remedy to the perſon for the Legacie : For the ſame not: 
being annexed to the Will by. a Codicil, it was but fidei commiſſum: and. 
ſo the doubt was, Whether the Spiritual Court might hold plea of it:. 
Eor if they cannot hold plea of it,then in this caſe a Prohibition may be 
lawfally granted, although that this Court have not power nor juriſ- 
dition of the-ching it ſelf. The Court would be adviſed of it, and 
therefore- it was-adjourned. | 


| 0H 
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Paſch. 12 Iacobi, in the Kings Bench. 
345, Sir CyrisToPHER HErpons Cale. 


"mg nar & Smith brought an Aſliſe of Npvel diſſein again(® 
Sir Chriſtopher Heydon, which was tryed at the Afliſes in Norfolk. 
before Sir Tho. Fleming Lord Chief Juſtice of England, and Juſtice 
Dodderidge, which was found for the Plaintiffs, and Judgment was given 
for them inthe Court of Common-Pheas. And thereupon Sir Chri/to- 
pher Heydon brought a Writ of Error in the Kings Bench ; and aſligned. 
for Error, That whereas the Judgment, was given upon his own Con-- 
felfion, the Judgment was entred , That the Plaintiffs-did recover per 
viſum Recognitorum Aſſife preditt. And after argument inthe Kings. 
Bench, it was adjudged by the whole Courc, that the Judgment given 
in the Common-Pleas fhould be affirmed ,. notwithſtanding the Error 
aſſigned. And now: to reverſe the Judgment given in the Kings Bench, 
he brought another Writ of Error in Parliament. Cook Chiet Juſtice ſaid, 
That the Clarks of the Chancery ought notto make a Writ.of Error to 
the Parliament, unleſſe they have the Kings licence ſo to do.. And it was 
agreed by the whole Court, that a Writ of Errof licth in Parliament up- 
on the Tranſcript of the Record, _ without bringing of the Record it ſelf 
in Parliament : For the Parliament is holden at the Kings pleaſure, and. 
may be diſſolved before the Errors be diſcuſſed ; and fo the Record it 
ſefcannot be brought here again ,  becauſe-the Parliament which is a 
higher Court was once poſlefled of it. 8 H:5.Error $88. The ſame Law 
in Error upon a Judgment given-in Ireland; 5 E.2.Error:89- where only 
the Tranſcript of the Judgment is removed : For if the Record it ſelf. 
ſhould be brought into England, it might be that before it came hicher 


« ſhall be drowaed in the fea ; and it is dangerous to commita Record 
to. 
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by It: 
Fw. 1 rg ſatisfied which Record i is to be removed; 
Toad toes biaonorn is is erociaby ſhared, 
body candoubtofit which to be certified Oe rs 
removed by Wrics of Error are more dubious then this is, v.19 
Zliz. Dyer 356. 20 E.3. Pacin this calotbe Weir mach enferced by 
the words Sommer. & Capt. For inevery Aﬀiſe chere are four Com- - 
mands to the Sheriffe.. 1. Facere tovementurs offs in pace, to quiet the 
| poſſeſſion. 2. Facererecognitionem, or Revogoir:tiders tentams. 3, Sum 
mnees. 4: Ponds cor per vadics, Sc. For which cauſe of neceſſity it 
ouſt be meantan © pry Brove. The third Exception was, beeanſe 
iathe Writ it was not ſhewed who was Plaintiffe, and who Defendant. 
. e. Tris generatly tobe agreed, Tharthe Writ of Error 
Agree with the Record : which Rule is taken in 3 H.6. :6-(-3-] Jer: 
ene of iebfers Cake But yet every Variance doth 
bare this VVrie ; For if the variance be only in matter of 9 ook 
COIGIECY gay oa raatonegy wi bags 4 & "Wy 
& 164- 2 Elzz. 173. & 1 28 H.6. 1t-& 12. 
CE nee ena 
ption yes in Com. N anghtox 
haid chasnthee o be exuninadle inebe Parliament then here. _ 
xception was, becauſe the V'Vrit is direRed to-Cook Chief Juſtice, that 
be ere he Record ſub figills ſuo-: 'wherens it-was ſaid the Record 'it 
comein Parliament, and there a Tranſcript thereof is to be 
made, and the Record to be remanded. Y.-22 &. 3. 23 Eliz, Dyer 357- 
1 H. 7. 29. againſt the Book of Eniies g02, To which it was anſwered, 
That it is Plealure of the Parliament to bave titherthe one or the 
other, 12-E.3.3-$ Hs. Errer 88. To which: ap 2 oro And note, 
that upon this: VVcit.of Acachinent fred Fore aguink was-fraudulently,procured, _ 
nod Seda nee gens —_ FEROS wa np Wo poncared X 5 
Ss Was: Slewols auſe-that another $x as 
was Io, urs firſt VVrit _ ror, And a man" can have Fat one 
Superſedear: But the Queſtion Caſe was, Admitting that.the 
VVYrit of Errorbe good and not abateable, If the ſame be a Swperſcdeas 
mitfelf> And the Court donibred of that point: For Cook Chief" vſtice 
faid, Thathe had viewed 26-0127 3 SE which Weng 


ayo Blithman and e MI arvin's Caſe. 


in Parliament, where the firſt Judgment was diſaftirmed, and but one 
where the Judgment was affirmed ; and that. is; in 23 Eliz. Dyer 357. 
the Record of which cannot be found: Er quod 3x praxi eft inuſitatum,in 
jure eft ſaſpeftum. The Books where Error wes brought in Parliament | 
are 2 £.3.34 &40. inthe old print. 22 E.3.3. 42 Af. pl. 22. 9 H.5.23. 
1-H.7.29. 23 Eliz. Dyer 375. Andiit ſhould be miſchievous for delay, 
for a Parliamentis only to be ſummoned at the Kings pleaſure. Haughton, 
Dodderidge and (ook held Uleerly, That this VVrit of Error was a Sx- 
perſedeas 1n it ſelf, and that upon the Book. of 8 ZE. 2. Error 88. & 
1 H. 7. 19. where it is ſaid, That the Juſtices did proceed to Execution 
after the Judgment affirmed in Parliament, and therefore ex conſequente 
ſequitur not before : And therefore the VVrit of Error is a Saper/edeas 
that they cannot proceed. Burt there is no Preſtdent of it in the Regiſter, 
but a Scire facias, fo.70, And the Court held, That if a Szper/edeas be 
' oncegranted and determined in default of the party himſelf,that he ſhall 
never have another Szperſedeas : but otherwiſe if it fail by not coming 
of the Juſtices. Alſo {ok Chief Juſtice held, That by this VVrit of 
Error in Parliament Sir Chriſtopher Heydon could not have the effet of 
his ſuit, becauſe it is to reverſe a Judgment coram Rege, and ſo the Judg. 
ment given in the Common-Pleas ſtands firm, and Sir Chriftophey 
Heydon is put to a new VVrit of Error in this Court : for the Judgment 
inthe Kings Bench is, 7#diciam affirmetur, & ſtet in pleno robore &+ ef- 
feftu : And it is not as the Judgment js in 20 E.4 44. 7udicium fter 5u 
«ternum. And fo that not being the fundamental Judgment, the Reverſal 
thereof is but the beginning of another ſuit, 38 H:6.3. And admit that 
the VVrit of Error be a Szper/edeas for the ſecond Judgment, yet it is a 
Queſtion whether it ſhall be for the firſt which is not touched by the 
VVrit: And whether they may grant Execytion upon it or not. Y;de 
x3 E. 4.4: 43 E.3.3. 8 H. 7.20. And therefore the Court adviſed Sir 
Chriſtopher Heyden to ſue unto the Kings Majeſty by Petition to have a 
Rew Writ of Error, for without-Petition he cannot have the Writ, 
22 E,z 1.8 E 2. Error 88, And the Juſtices gave him warning to do it 
in time convenient, otherwiſe they would award Execution if they did 
perceive the ſame to be meerly for delay,according to the Caſesin 6 H 7 
& 8 11.7. And afterwards the Parliament being upon a ſudden diſſol- 
ved withoutany thing done therein, Execution was awarded. 


Paſch,12 Lacobi,in the Kings Bench. 
346. Britaman and Martin's Cale. 


| pap Blithman brought an Action upon the Cafe againſt Martin npon 
an eA[[nmpſir, and recovered. And it was moved, That _— the 
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Conſideration which was the Canſe of the AQion was againſt Faw, that 
dhe Judgment might be ſtayed. ,For the Plaintiffe did alleadge the ſame 
to be in conſideration, That if the Plaintiff being Goalerof ſach a Priſon 
in Devonfaire, would deliver one who was in Execution for Debt, he 
+ promiſed to give him Twenty pounds; And he leage iofoto, that 
he did deliver him, the Debt not beivg ſatisfied : 'And the Con- 
fideration was to do a thing which was againſt the Law, the opinion of - 


the Court was that it was void, and that the Plaintiffe Ghoulg noe have - 


Judgment. ® 


Paſch.1 2 lacobi, 6n the Kings Bench. 


347- SurnLoE's Caſe. © 


Herlce brought an AQtion of Aſſault and Battery, and declared Qxod 
eur the Defendant verberavit : And did not ſhew certain, -nor al- 
' leadge preciſely in his Declaration, That the: Defendant-did bear him: 
Exception was taken unto it : For there is a difference betwixt a Decla- 
ration in an Ejeftione Firme, Debr, and this Attion; forin thoſe AQions 
ſuch Declaration is good, but not in'this Action. And to prove the ſame, 
one Sheriffe and Bridges Caſe in g9 Eliz. was cited, where ſuch Decla- 
ration was adjudged void. But yet the opinion of the Juſtices was, 
That the Declaration was good enough notwithſtanding the ſaid Judg- 
ment in 39 Eli. 


Seed EE 
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| - Paſch. 12 Jacobi, in the Kings Bench 
348." Guunn's Cale. 


J T was moved in Arreſt of Judgment upon iſſue joyned z»ter MMathia m 
Grub , and in the Yenire facias he was called Matheaims Grab. And 
Cook,Chief Juſtice ſaid, That the Yenire facias was vitious : but becauſe 
that _ Jury did appear upon the Habeas Corpera, the Trial was well 
enough, 


T8 


21h (laydonand Sir ferem Horſey's Caſes ® 
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© Pafeh: 14 Tacobl, inthe Kings Benth. 

-  349-  Croonr and Averin's Caſe, 

2 Mert broughe an Aion upon the Caſe againſt wFverize 
or 


k Jeaking theſe words, viz. Afr.Crook came into Cornwal with 
a blue Coat : but now he hath gotten much wealth by trading with Pirats, 
and by coſening by tale of Pilchers, and by Extortion, And Cook Chief 
Juſtice ſaid, That the Law giveth no favour to thoſe verbal Actions, and 
we ſee there is riot any.ſach Action dfought in vur old Law-books. And 
therefore he ſaid, Words ought to be certain : And he examined the 
words in this Caſe by themſelves ; and faid, That the firſt words are not 
actionable, becauſe they are not material ; And the other words ( 4 

sraffing with Pyrets) arexo0 general; for an honeſt man might trade 
with a Pyrate,not knowing him to be a Pyrate, and ſo no damage might 
come to him. But as to the other words he gave no opinion. 
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Paſeh. 12 Jacobi, in the Kings Bench. 
3509. Crarpon & Sir Jzxom Hor zz&r s Cale, 


Layden brought an Action upon the Caſe againſt Sir Ferom Horſey 
[for ereRing of a houle in a certain place called R;/borowgh. Common: 
and alleadged in certain,That every one who had Common in R:;ſborough 
pred.&+c. and did not alleadge, That the Common is1n the Mannor of 
Risborongh : Bat he declared, That thete is ſuch a Cuſtome within the 
Mannor of Risborough. And the opinion of the Court was, That the 
Declaration was good, becatrfe there is but otic Riboropgh atteadged, 
and therefore of neceſſity it muſt be meant de Aſarerio.. 


_ » Paſeh. 1 a lecobi, in the Kings Bench. 


351, The C.ornworxers of Ipswick Calc. 


He Mafters and Wardens of the Clothworkers of Tpfwich in the- 
, Coitnty of S»ffelk, brought an' Aftion of Debt for 3. 1 te 
| againſt 


The Clothworkers of Ipſwich Caſe, 253 


afainſt D.. and declared, That the King who now is had incorporated. 
che by the ſame name, &c. And had, granted unto them by Charter, 
Qwed nullns exercext artem five otcupationem in aliqua ſhoppa, domo, foue 
camera infra villam predit. of a Clothworker or Tailor, nj ante cos vel 
Ands rorum probationems faceret qnod Apprentic. ys 14 [pacinm 7 an- 
nornm, ptr 67 five dnot eormm fit approbat. ſub pena 3. 13+. 49. 
pro qualiber ſeptimana qua exerceat- predift. artem contra hanc conſtituts- 
e199, And layed 5s faffo, That the Defendant had uſed the Trade of 
a Tailor for the ſpace, &7. againſt, &c. The Defendant pleaded, That 
he was retained in ſervice with one Mr. Penne! Gen: of Ipſwich, and had 
been an Apprentice for the ſpace of ſeven years ix tals /oco,e&c. And that 
he made garments for his ſaid Maſter and his wife and their children, 
5»fra tc. que quidem exercitio eft eadem exercitio-arrrs which is ſuppoſed . 
by the Plaintiffs in their Declaration. Upon which the Plaintiffs did de-- 
mut itt Law. - Go{d/mrrh for the Plaintifts, That the Plea in Bar is void : 
For every Plea in Bar ought to confefle and avoid, traverſe or deny that: 
whichis alleadged in the Plaintiffs Declaration : But this Plea in Bar had 
not done any of them,and therefore was void : For the exercifing of the- 
Trade which he hath confeſſed in his Bar, cannot be intended the ſame 
mater with which the Plaidtiffs have charged him in their Declaration, 
and therefore it is no good bar atall:- and to prove the ſame, vide 
I4$ H.5.2, 35 Hi6-53: 12 H.7.24. 27 H. 8. 2. Sir Robert Hitcham for 
the Defthdanr: And he held that the matter is well confeſſed and 
avoided ; becauſe that uſage which he hath confeſſed in the Bar is co. 
lourable the ſame uſage with which the Plaintiffs have charged him in: 
their Declaration. As in-a Writ of Maintenance, the Defendant faith. 
That he was of Councel. with the party, being a Serjeant at Law, ec. 
which is the ſame Maintenance which is ſuppoſed by the Ptaintiffe -. 
vide 28 H.6.7. & 12, 19 H.6.30. 18 E.4.2. 36 H.6.7. Alſo he faid, 
When a Declaration is genera),the Defendant need not traverſe, 1 E.4.. 
9. 2 £.4. 28; And further he ſaid, Fhat the Statate of 27 E1sz. cap... 
of Demurs helped that defe&, for thaeir is but” only in matter of form. 
But the Juſtices-did not argue that point: But the Queſtion which they. 
made was, Whether the Conſtitution or Ordjnance were lawful or not : 
And as to that it was holden by the whole Court, Thar the ſaid Ordi-- 
natice was unlawful.: And it was agreed by the Court, That the King- 
might make Corporations, and grant ro them that they may make Ordt-- 
nances for the ordering. and government of. ary Trade; - but —_ 
they cannotmake a-Monopoly, for that is to-take away Free-trade,whic 
is the birthright of every Subje&t:; And therefore the Caſe was in 2 H. 
5.5. in Debt upona-Bond upon Condition, That one ſhould not uſe his 
Trade of a Dyer in the Town where the Plaintiffe-did inhabit for one 
year : And there ſaid, That the Obligation was void, becauſethe-Con- 


dition was againſt the Law; And he ſwore (by God) if the Plaintiffe 
weret 


/ 


Os The Clahwmickerr of hyvich Coſe. ® 


were. preſent, that he ſhould go to priſon till he had paid a Fine to the 
King: Yet regularly, Afodus & Conventio vincunt legem. 2. It was 
reſolved, That although ſuch Clauſe was contained in the-Kings Letters 
Patents, yet it was void : But where it is either by Preſcription or by. 
Cuſtome confirmed by Parliament , there ſuch an Ordinance may be 
good ; Quia Couſuetude Legalis plus valet quam Conceſſio Regalis. The 
King granted unto the Abbot of Fhirny the Cuſtay, of a Port which 
is as it were a Key of the Kingdom; and therefore the Grant was void 
and ſo adjudged : And: ſuch Grants are expreſly againſt the Statute of - 
9 E.3.cav.1. And the Charter granted by King Henry the 8. to the 
Phyſitians of Londox hath the ſame Clauſe in it'-- But if it had not been 
confirmed by A& of Parliament made 33 H. 8. it had been void. The 
King granted unto B. that none beſides himſelf ſhould make Ordnances 
for Battery in the time of war: Such Grant was adjudged void. But 
if a man hath brought in a new Invention and a new Trade within the 
Kingdom, in peril of his life, and conſumption of his eſtate or ſtock, &c: 
orif a man hath made a new Diſcovery of any thing, In ſuch Cafes the 
King of his grace and favour, in recompence of his coſts'and travail, may 
rant by Charter unto him, That he'only ſhall uſe ſach a- Trade or Tra-' 
que for a certain time, becauſe at firſt the people of the Kingdom are 
ignorant, and have not the knowledge or skill co uſe it: -But whed that 
Patent is expired, the King cannot make a new Grant thereof : For 
when the Trade is become common, and others have been bMnd 4p- 
prentices in the ſame Trade, there is no reaſon that ſach ſhould be for- 
biddento uſe it. . And Cook Chief Juſtice pat this Caſe, : The King 
granted to B. That he ſolely ſhould make and carry Kerfies out of the 
Realm ; and the Grant was adjudged void, which Crook, conceſſtt. 
3- It was reſolved, That this Charter was void,becauſe of the words, viz. 
Nifs ante eos vel duos eorum- probationem fecerit, &c. And therefore it 
was conſidered what proof ſhould be ſufficient for the party : And asto 
that it was agreed, That the proof cannot'be upon Oath ; for ſuch a 
Corporation cannot admidiſter an Oath unto the party : And then the 
proof muſt be by bis Indentures and Witneſſes ; and' perhaps the Cor- 
poration will not allow of any of them : For.which the parry hath no 
remedy againſt the ſaid Corporation, but by his Acion-at the Com- 
-mon Law; and in the mean time he ſhould be barredrof his Trade which 
is all his living and maintenance, and to which he had been Apprentice 
for ſevenyears. Another reaſon was given, becaufe that by this way they 
ſhould be Judges in their own cauſe, which is againſt the Law ; And 
the King cannot grant unto another to do a thing which is againſt the 
Law, And afterwards Tris. 12 Jacobs, Judgment was entred, ,Y 04 


Azerentes nibil capiant per Billam . And Judgment was-then given for 
the Defendant. 


Paſch. 
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352. EszyandAssTon's Caſe. 


IL &7 brought an AQion-of Debt againſt eo: upon a Bond, the 
Condition of which was to perform an Award. - The Defendane 
faid that the Award was, 'That- the Defendant ſhould ſurceaſe all ſuits 
depending betwixt-them ,. which he had done : The Plaintiffe in his 
Replication ſaid , /T hat: the Arbitrators made fuch Award ut ſupra , 
and alſo: that. thei Defendant ſhould: pay unto the Plaintiffe 251. at 
the houſe of ( S. abſque hoc , that they made the other Award only. 
Upon which the Defendant did rejoyn and ſaid, That well and true it is 
that they made thoſe Awards, &c. But they further awarded that the 
Plaintiffe ſhould:releaſe unto the Defendant, which he had not done: 
Atid upon the: Rejoynder the Plaintiffe did demur in Law. And the 
= Opinion of the Court was without queſtion, That the Plea was a de- 
parture, 19 H.6.19. But it was argued-by Fi»ch, That the Replication 
was inſufficient : For the Plaintiffe ought not to have traverſed, as this. 
Caſe is, becauſe that a man ought not to traverſe a thing alleadged by 
* Implication, but ought to traverſe that which is alleadged de fao, upon 
which there may. be an iſſue joyned. And fo prove the Traverſe void, 
the Caſe in 11 H.6.50. was put : But the Exception was not allowed by 
the Court. Another Exception was taken, becauſe the Award. it ſelf 
was void, becauſe it was to do a thing upon the Land of another man, 
which he might not lawfully do : And although the Arbitrators might 
award him to do the thing-which is. inconvenient ; yer they cannot 
award him to do a thing which is impoſſible-and againſt che Law: as in 
17 £.4,5. Twowere bound to ſtand to the Arbitrement of F. .F, of all 
Treſpaſlſes ; who awarded that the one ſhould pay unto the other 4. 
and that he find Sureties to be bounden for the payment'of it. And by 
the opinion of the Juſtices.the Award was void, becauſe he could not 
award a manto do that which did not lie-in his power, and he hath no- 
means to compel the ſtranger to be bound for him. But the-opinion of. 
the whole Court was againſt Fixzch:For firſt, the. mony is to be paid apad: 
domam 7.S. and not i» domo ; And it might be, for any thing that ap- 
peareth, that the.ſaid, Houſe is adjoyning to the-High.way, lo.asevery 
Stranger might lawfully come unto it; although' he might not come into. 
it without being a Treſpaſſor : But admit it be not adjoyning. to the- 
High-way, yet he might come as neer unto the bvuſe as he could, or he- 
might ger leave to come thither. Secondly, 1t GE als. 
| | | though. 
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though the Award was void as to that part, = for the reſidue it ſtood 

ood, and therefore for not performance of the ſame the Bond is. for- 
Lited. As if ?. be bounden to perform the Award of f.S. for White- 
Acre, and that he award that I enfeoffe another of White-Acre, and 
that he give.unto me Ten pounds : If I tender unto him a Feoffment of 
White-Accre, and he refuſeth it, and will not give to me the 10!. I ſhall 
have an AQtiion of Debt upon the Bond, as it is _ in Osborx's Caſe 
C.10-par.131. The ſame Law, If 7.S. and 7.N. ſubmit themſelves unto 
the Award of ?.D. who awardeth that .S. ſhall ſurceaſe all ſuirs, and 
procure ?.N, to be bounden with a ſtranger, and make a Feoffment of 
his Mannor of D. which is a thing out of the Submiſſion : 1n that caſe 
there are three things enforcing the Arbitrement the firſt is only food. 
the.ſecond is againſt the Law,” and the other is out of the Submiſſion ; 
yet being in part good, it ought to be performed in that, otherwiſe the 
Bond is forfeited. But this Caſe was put : If 7. be bounden to ſtand 
to the Award of A. :ta quod it be made de &- ſwper premiſſis, and after- 
wards A. maketh an Award but of part of the premiſes, there it is void 
inall, becauſe it is not according to the authority given unto him, And 
afterwards in the principal Caſe Judgment-was given for the Plaintiffe. 


ms 
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Paſch. 12 Jacobs, in the Kings Bench. 


2353- Docxwrar and Bear's Cale. 


| an Eſſex Jury, The opinion of the Court was, That Wood will 
paſſe by the name of Land, if there be no other Land whereby the 
words may be otherwiſe ſupplied. Alſo it was agreed, That the Tenant 
for Years might fell Underwoods of 25 years growth, if the ſame hath 
- uſed to befelled. | 
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Paſch.12 F «cobi, in the Kings Bench. 


354. WexorTesty and Cannisn's Caſe. 


—_— #roteſley did recover Dower 6 Jacob; in the Common- 
Pleas; in which Writ ſhe demanded rerriam partem 1Manerii de'D. 
enx pertinacits, Nec non tertiam parrem 'quarundam terrarum jacent. in 
Hovelan. And upon Ne wnque ſciſe que Dower the parties were at iſſue, 
and the Yoenire facias awarded de Hovelay : And it was found for the 

| BED Plainttffe, 
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Dockwray and Beals [afe. . "= 


Plaintiffe, and Judgment was given forher. And Candi/> the Defendant 
brought a Writ of Error in the Kings Bench; and affi for Error, - 
That it was a Miſ-trial : For that the Yenire facias ought to have been 
de Manerio, and not of Hovelay, 6 H. 7.3. 11H. 7.20. C.6. par.14. 
19 H.6.19. 19 E.4. 17. Yet the Councel of the Defendant moved, 
That the Trial was good for the Land in Hovelas : And it being found 
that the Husband was ſeiſed of the Mannor of D.that now t he Trial was 
good for the whole. \ 


Paſch. 12 Facobi, in the Kings Bench. £ | 
355: CowLzy and Lrcar's Cale. 


Owley brought an Audita quarela againſt Legar, and the Caſe was 
£this: (Corley and Bates bound themſelves in a Bond of 200]. jointly 
and ſeverally to Legat ; And afterwards 6 7acebs, Legat brought an _ 
action of Debt upon the Bond againſt. Bates, and had Judgment ; and 
7 facobi the ſaid Legat brought Debt againſt Cowley in the Kings Bench, 
upon the ſame Bond. and obtained Judgment ; and afterwards he ſued 
forth Execution upon the firſt Judgment by E7egir, and had the Land of 
Bates,who was Tenant thereof only for another mans life,in Execution; 
and afterwards he took forth a Capias ad ſatrfaciendum againſt (owley 
upon the Judgment in the Kings Bench : And thereupon Cowley broughe 
an Azuadita querela, om are we all the whole matter. And the opi- 
nion of all the Juſtices was, That the Audira querela was well brought, 
And firſt it was holden, That when a man may plead the matter in bar, 
he ſhall not have an Andita querela upon the matter, becauſe it was his 
lacheſs that he did not take advantage of it by way of plea. Bur ſecondly 
in-this Caſe it was ſaid , That he could not have pleaded the ſpecial : 
matter; and therefore as to that point the Andita quere/a was well 
brought, But the onely doubt in the Caſe was, Whether Legar the - 
Defendant might have a new Execution by Capias ad ſ[atisfaciendum, 
after that he had Execution againſt one of the Obligers by Zlegir - and 
the doubt was, becauſe the Judgments upon which he grounded his 
Executions were given at ſeveral times,and in ſeveral Courts,and againſt - 
ſeveral perſons : For it was agreed by the whole Court, That a (apias 
doth noclie after Execution ſued by Elegir againſt the ſame perſon; bur 
after a (apias an Elegit is grantable : And the reaſon of the difference 
1s, becauſe upon the prayer to have an Zlegir, it is-entred inthe Roll, 
Elegit bs executionem per medictatem terre, fo as he is eſtopped ly the 
Record to have another Execution ; but upona (apias nothing :t ajj 
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15 eattedinpon.Record. Yet Gook,Chicf Juſtice ſaid, That it is the com- 
mofi practice of 8 good Attorney to deferre the -entry in the Rolf of 
Execution upbn an -#leps;, until the Sberiffe harh recorned it ferved : 
And infuch caſeit was agreed, That if the Sherifte retorn upon the 
Elegit,Thatthe party hath not Lands, &c.chen the party may take forth 
a Capis. Aifo-the :Elegit 1s in it {elf a ſatisfatory Execution ; and by 
_. the Cofnmon-Law a/man/ſhall -have but one Execution with fatisfattion. 

And therefore at the Common-Law, if after Execution the Land had 
been eviced, rhe party had no remedy : And Cook ſaid, Tf part of the 
Land be evicted , the party ſhall not have remedy upon the Statute 
of 32 H.8.cap.5. to which Crook Juſtice agreed.. And the Courtheld it 
to be no difference, alchoggh that the Judgments were given in ſeveral 
Courts againſt perſons ſeveral, and at ſeveral times, and where it is but 
one Judgment againſt one perſon. Yide the Caſe 43 E. 3. 27. where in 
Debt the Defendant faid, That the Plaintiffe had another AQtion for the - 
ſame Debt depending in the Exchequer by Bill, Judgment, &-c. And by 
Mowbray and Finchden cleerly it-is .a good plea, although it be in an- 
other Court : And Dodderidge Juſtice ſaid, That in the firſt caſe the 
faid Legar might ſue the. fag .Cowley and Bates ſeverally, and after 
Judgment he might chooſe his:Execution againſt which of: them he plea- 
ſed - But he could not have Execution by legit againſt them'both. 
And therefore he ſaid, That although there be an Eviction of the Land, 
or that the Judgment be reverſed by Error after that he hath Execution 
againſt one by Elegit, yet Legat could not have Execution againſt the 
other : for by the firſt Execution he had determined his'Election, and. 
be could not ſue the other: which (okagreed.. ; 
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Mich. 1 2 Iacobi,inthe Icings Beach. 
356: Fox and Mepcat's Cale. 


JNa Writ of Accompt brought in the Court of York, the Phaintiffe - 
had Judgment that the Defendant ſhould accompt : -And upon that . 
Judgment the Defendant in the Court there-brought a Writ of Error 
inthe Kings Bench. And itwas adjudged, That no Writ of Error lay 1n 
that caſe, becauſe the Judgment to Aecompr is-but the Conveyance, and . 
the Plaintiffe hath not-apy benefit uncil he be ſatisfied by the Award of 
the Auditors; for upon their 'Award the' final Judgment \ſhall. be - 


given, 


Mich.- 
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Prot and the Lord North's Caſt, Gs 


Mich. 12 Iacobi, in the Kings Bench, 


3 57. The Biſhop of Sar18eurr's Cale. 


] was holden in this Caſe, That if a Biſhop, Parſon, or other Eccleſi- 
aſtical perſon do cut down Trees upon the Lands, unleſs it be for Re- 
parations of their Eccleſiaſtical houſes - and do or ſuffer to be done 
any delapidations : That they may be- puniſhed for the ſame in the 
Eccleſiaſtical Court,and a Prohibition will not lie in the Caſe ; and that 
the ſame is a good cauſe of deprivation of them of their Ecclefiaftieal 
Livings and Dignities, But yet for ſuch Waſtes done they may be 
; ul, puniſhed by the Common Law, if the party will ſue there, Yide 
2 H.4.3. * 


— 


Trin, 13 Jacobi, in the Kings Bench. | 
358- Prartand the Lord Nos ra's Caſe. - 


A Man was diftreined by the Bailiffe of the Lord North, far 205. 
impoſed upon him in the Court-Leet for the erecting and ſtoring 
of a Dove-Cote : .And it was ſaid, That it cannot properly be called a 
Nuſance, but for the deſtroying of Corn, which cannot be but at certain 
times of the year : And therefore it was conceived,” That the party who 
was preſented might traverſe the Nuſance to be with bis Pidgeons ; and 
it was laid that a man might keep Pidgeons within bis new houſe allche 
year, or put them out at ſuch a time as they could not deſtroy the corn : 
And Cook Chief Juſtice ſaid, That there is not any reaſon that the Lord 
ſhould have 3, DovE-Cqgte more then the Tenant ; and he asked the 
Queſtion, where the Statute of E.2. ſaith, 7»quiratur de Dove-Cotes 
erected without Licence, Who ſhould give the Licence? Ad 9q#0d nou 
fuit reſponſum, Tn Mich.Term following the Caſe was argued by Dam- 
port, who ſaid, That theereRting of a- Dove-Cote by a Freeholder was 
no Nuſance: For a Writ of Right lieth of a Dove-Cote, and in the 
Regiſter -it is preferred and named before Land, Garden, &c.. But he 
faid that there was afatal-defeR-in the Plea ; which-was, 'Thatthe Pre- 
ſentment at the'Leet was. 'That Prat had ereted a Doye-Cate unlaw- 
fully, and did-not ſay 44 commune-nocumentum, as it.ought tobe, other- 
Wiſe it is not preſentable in the Leet: And therefore although it was 
otherwiſe in the Plea, That-itwas ad commune nocument um, the ſame did 
not help the defeRive Preſentment. | 
Ll 2 Aich, 
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Mich. to Jacobi, inthe Common Pleas. 


359.: Grzenwary and Barker's Caſe. 


PEtrwixt Greenway and Barker, It was moved for a Prohibition to the 
Court of Admiralty ; and the Cauſe was for, taking of a Recogni- 
fance in which the Principal and his Sureties, his heirs, goods and lands 
were bounden : And it was in the nature of an Execution at the Com- 
mon-Law ; and thereupon they in the Admiral Court made out a War- 
rant to arreſt the body of the Defendant there. Dodderidge Serjeant ſaid, 
That it was not a Recognifance at the Common-Law, bur only a Stipu- 
hation,in the nature of a Bail at the Common-Law ; and he faid, That ic 
was the uſual courſe to pledge goods there in Court to anſwer the party 
if ſentence were given againſt him. Nzchols Serjeant : They cannot 
take a Recogniſance; and by the Civil Law, if the party render his body. 
the Sureties are diſcharged;and Execution ought to be only of the goods, 
for the ſhip is only arreſted ; and the Libel ought to be only againſt the 
ſhip and goods and not againſt the party, 19 H.6.acc. And afterwards 
Dr. Steward and Dr. fames were deſired by the Court to deliver their 
opinions what the Civil Law was in this Caſe: and Do@or Steward 
faid, He would not reſt upon the Erymologie of the word ; for if it be 
a Recogniſance, Bail, or Stipulation, it is all one in the Civil Law; and 
in ſuch caſe he ſaid.by their. Law Execution might be againſt the ſureties. 
And he argued, 1. That ex zeceſſitate it muſt be agreed that there is an 
Admiral Court. 2. That that Court hath a Juriſdiftion : And by a 
Statute made in Heyry the 8. time, and by another in the time-of Queen 
Elizabeth, divers things as Appeals, &c. were triable by the Civil Law. 
And he ſaid, That every Court hath his feveral fbrm, of proceedings ; 
and in every Court that form is to be followed which it hath antiently 
nſed : And as to the proceedings he ſaid, That- firſt they do arreſt the 
goods ; 2. That afterwards the party ought to enter Caution, which is 
not a Bond, but only a Surety or Security, which doth bind the parties . 
And he faid, Thatthe word Hzredes was neceſſary in the Inſtrument, 
For for the moſt part the Suretieswere-ſtrangers-:. And he ſaid, That 
Court took no notice of the word ( Executors) and therefore the word 
Heredes-is uſed, which extends as well to Executors and Adminiſtrators 
as to Heirs : And he faid, That upon a Judgment given in the Court of 
Admiraltie, they may ſue forth an Execution of it in forein-parts, as in 
France, &c.. And he ſaid, That if Contracts be made according to other 
Laws, the ſame muſt be tryed accordipg to the Lay of thaz OPRny 
where 
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the ContraR is made. Dr. James ſaid, That in the ſame Court there are 
two manners of proceedings; x The Manner, 2 the Cuſtomsof the Court 
are to-be obſerved. And he faid,that Stipulation ought to be inthe Court 
by coertion,which word is derived (4 ſtipite) by, which the party isxyed 
(as he ſaid) as a Bear to the ſtake, or as V/:ſſes to the Maſt of the ſhip. 
And he ſaid, In a Judicial ſtipylation four things are conſiderable : 
1. The Judicial Siſtem ; 2. Reparratum habere ; 3. 7adicatum ſolvere; 
4+ De expenſis/olvendis,as appeareth in F4ſtinians Inſtitutes cap.de Sari/- 
dationibus : For Satisdatio and Stipulatio are all one inthe Civil Law. 
And after Cook Chief Juſtice ſaid , That it ought to be confeſſed that 
there hath been a Court of + dmiraity ; 2. That their proceedings there 
ought to be according to the Civil Law. And he obſerved four things, 
1. The Necelljry of the Court, 2. The Antiquity of ir, 3. The Law by 
which they proceed, and laſtly the Place to which they are confined, 
And as to the neceſſity- of che Court: he faid, That the Juri{di&tion of 
that Court ought to be maintained by reaſon of Trade and Trathque 
betwixt Kingdom and Kingdom ; for Trade and Trathque is as it were 
the life of every Kingdom. 2. A'mans life is in danger by reaſon of traf- 
'fique, and Merchants venture all their eſtates; and therefore it is bur: 
reaſonable that they have a place for the-trial of Contracts.made upon 
the Sea by them or their Fators. And for the Antiquity of the Court, 
v.fE.1. fax. t' Annuity, 7 R. 2. t treſpas in Statham. And' fo long as 
there hath been any Commerce and Trafhque by this Kingdom, ſo long 
- there hath beena Court of Admiralty. 3. He ſaid, The Court of Admi-- 
ralty is no Court of Record in which a Writ of Error lieth, 37 H.6.acc*. 
4. He conſidered the place : And that he ſaid was of things /zper altuns 
»are only, as appeareth by the Stat.of 13 R.2. And he faid, That all the 
Ports and Havens within England are infra corps Comtatins; and vouch<- 
ed 23 H.c; 20 H. 6. HollandaCaſe, who was Earl of Exeter and 
Admiral of England: who becauſe he held plea in the Courr of Admi-- 
| ralty of a thing done i»fra Portam de Hull, damages were recovered 
againſt him of 2000l, And he ſaid, That-if the-Court and Civit Eaw 
be allowed, then he ſaid the Cuſtoms of that Court ought to be allowed; ; 
and he ſaid, That the Cuſtome of the Civil Law is, That in no caſe the 
Surety is chargeable, when the Principal is ſufficient : And he agreed 
with the Doors, That the word Heredes ought to be in the Stipulati+ 
on, becauſe thoſe beyond the Seas did noti take any cogniſance of the . 
word Executors. Alſo he faid, That they may take the body 1n Executi«- 
on, which are for the moſt part the Maſters of the ſhips and Merchants, . 
who are tranſexntes, and therefore if they could not arreſt their bodies.: 
they might perbaps many times loſe the benefit of their ſuits. . But he ſaid. 
that in no caſe they might rake forth Execution upon Lands, And he. 
faid, That if a Contract be made in Purw in France, it ſhall be tryed. ei- 
ther by the Common-Law, os by the Law of France : and.if ix be myo. 
| | ce 
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262 The Major of Yorks ( aſe. 
here,then thoſe of Fraxce ſhall writeto the Juſtices of Eng/and,and ſhall 
certifie the ſame unto them, And he ſaid, That in Sir Robers Dudley's 
Caſe it was allowed for good Law ; where a Fine was levied and ac- 

knowledged in Orleance in France, which was certified and allowed for 

good by the Common Law here in Zxgland : But he ſaid, That the Civil 
Law could not determine of the Fine. And to conclude, he ſaid, That no 
Cuſtome can be good which is againſt an AR of Parliament. The prin- 
cipal Caſe was adjourned. 


——— A 9" Y — 
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Mich. 1 5 f acobi, inthe Kings Bench. 
360. The Maioz of Yorxs Caſe. | 


JN an Aion of Falſe Impriſonment brought, It was holden by the 

whole Court, 1. That no man can claim to hold a Court of Equity, 
viz, of Chancery, by Preſcription ; becauſe every Preſcription is againſt 
Common Right, and a Chancery-Court is founded upon Common 
Right, and is by the Common Law. 2. It was folden per Cariam,That 
the King by his Charter cannot grant to another any of the Cuſtoms of 
London : But the like Liberties, Franchiſes and Cuſtoms as Loxdon hold- 
eth or uſeth, the King by his Letters Patents may grant. Qxere, becauſe 

: the Cuſtoms in Loxdozx are confirmed by A of Parliament. 


- 


O— 


Mich. 1 3 Facobs, in the Kings Bench. l, 


351. Lanzerr and SLINGBY $ Caſe. 


A Man brought an Aion of Debt as Adminiſtrator, and took the 
{CA Defendants body in Execution. The Sheriffe ſuffered him to eſcape. 
And afterwards a Willwas found;by which Wilithe ſaid Adminiſtrator 
is nofninated Executor. The Queſtion now 'was, Whether he might 
maintain an Action againſt the Sheriffe for the Eſcape as Executor when 
he was butAdminiſtratorat the time:and it wasithe opinion of the Court 
that the ation of Debt againſt the Sheriffupon the Eſcape would lie,and 
that the ſame Debt ſhould be affers in:the Executors hands. And it was 
holden cleer , That the Executor of an Executor might have Debt upon 
the Eſcape, for that he is Executorto the firſt Teſtator ; and therefore 
4 fortiori the Action in the principal Caſe would lie. 

, Mich. 


Owen aliar Collins Caſe, 
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Mich. 1 3 Tacobj, in the Common-Pleas. 


262, 


Twas halden by the Court, That if a man preſent by Uſurpation to: - 
Advowlſon, within fix moneths I may have a Qzare Impedit : . 

But after :theiſix-moneths:;paſt, ifche- Church become void, -Icannot pre- 
ſent, but am put to.my Writ of Right of Advowſon. And that if a man 
uſurpeth upon: the King, he is put to his Qxare Impedic within the (ix 
moneths. And itwas:holden, That a double Uſurpation upon the King 
doth put'him:ro bis Writof Right, v. 22 & 24 E.3 acc. . 
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Paſch.-1 3 Tacobi, inthe Kings Bench. 


353- (Own alias CouLin's Cale, 


Ohn Owen alias Collins of Godftow in the County of Oxford, was in- 
Jaided-and arraigned of High-Treaſon , for ſpeaking theſe traiterous. - 
Engliſh words at Saxdwich in the County of Kent, viz. If the King be 
Excommwnicate by the Pope, it 1s lawfull for every man to kill him, and it us - 
0 murder : For as it is lavfull toput to death a man that is condemned by 
« Temporal } udye, ſo ir is lawfull to kill the King if he'be excommunicate 
by the Pope : For that is theexecntion of the Law,and this of the Popes ſu- 
preme ſentence ; The Pope being the greater, includes rhe King being the + 
leſſer. To which words he pleaded Not guilty. And -the Evidence to | 
the Jury was, the Major of Sandwich, a Parſon of the fame Town, and . 
the Servant of the Town-Clark. And this was the ſum of the Evidence, 
That the ſaid Owen coming from S. Lucar in Spain, ſpake the ſaid words : 
to divers perſons, who told them to- the Major : whereupon the ſaid . 
Major had conference with Owez, and then he ſpake the like words unto-. 
the Major ; and thereupon the Major tendred unto him the Oath of 
Allegiance,which he refuſed to take,and he put his hand to awriting con- - 
taining the ſaid words as his opinion ; and further ſaid, That if he had : 
twenty hands he would put them-all to it. The Exception which Owes + 
took unto the Evidence giyen againſt him. was, That he did not ſpeak of . 
the King of Exg/and But the ſame was faid to be a ſimple Exception: . 
For before he iſpake.the words to the Major, the Majorasked him if he - 
: WErC 
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were an Engliſhman, ornot 2 To which he anſwered, that he was; and 

then after, he ſpake the ſaid words to the Major, which muſt neceſſarily 

have reference to the-fpeeches which were before betwixt him and the 
| Major. And Cook Chief Juſtice ſaid, That if he had not ſpoken of the 

King of Ezgland, but of the King generally, yet ir had included the 

King of Eng/and. The matter of his Indiment of Treaſon was not 
grounded upon the Statute of Supremacie, but upon the Common-Law, 
of which the Statute of 25 E. 3. is but an Explanation; which was, his 
. intent to compaſs the death of the King. And he faid; That notwith- 
Landing that the words as to this purpoſe were but conditional, viz. 1f 
he were E-xcommunicate, yet (he ſaid) it was High-Treaſon. For proof 
of which two Caſes were cited. The Duke of Backingham, in the time 
of King Henry the 8. ſaid, That if the King ſhould arreſt him of High” 
Treaſon, that he would ſtab him with his dagger : and it was adjudged 
a preſent Treaſon. So was it alſo adjudged.in the Lord Sraxley's Caſe, 
in the time of King Hezry the 7. who "9 4 Young-man, ſaid, That.if 
he knew him-to be one of the Sons of E.4.that hewould aid him againſt 
the King. In the like manner a woman in the time of Hey.$. ſaid, That 
_ if Hezrythe8. would not take agairf his wife Queen Katherine, that he 

ſhould not live a year, but ſhould die like a dog.- So if diſcontented per- 
ſons with Incloſures ſay, That they will petition unto the King about 

them, and ( if ) he will notredreſsthe ſame,thatthen they will aſſemble 
rogether inſuch a place and rebell : In theſe Caſes it is a preſent Treaſon: 

and he faid, That in point of Allegiznce rione.muſt ſerye the King with 

Tfs and Ands. Further Cook Chief Juſtice ſaid , That Faxx the Gun- 

powder Traitor being brought before King 7ames, the King ſaid to him, 

Wherefore would you have killed me ? Faux anſwered him, viz. Becauſe 
you are excommunicated by the Pope. How ? ſaid the King. He anſwered, 

Every Manunday-Thurſday the Pope doth excommunicate all Heretiques 

who are not of ifﬀe Prith of the ('harch of Rome ; and you are within the 

Same Excommgnication. And afterwards*Owex was found guilty, and 

Judgment reaſon was given againſt him. LN 


« 
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Mich. 1 3 Jacobi, in 1he K ings Bench. 
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364. StMmesON's Cale. 


w 


Ichard Simpſon a Copy-holder in Fee, jacens in extremis, made a 
Surrender of his Copyhold habendum to an Enfant in ventreſamier 

and his heirs;and if ſuch Enfant die before his full age or marriage, then 
to 7ohn Simpſon his brother and his heirs. The Enfant is born, and och 
| | within 
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| The Lord Gerard's Coſe., 126 


within two,moneths : Upon which oh» was admitted, and a Woman as 
Heir-geaeral to the Deviſor and to the Enfant is alſo admitted and en- 
creth into the Land, againſt whom oh» Simpſon brought an Action of 
Treſpaſſe, and it was adjudged againſt the Plaintiffe. And two points 
were reſolved inthis Caſe, 1. That a Surrender cannot begin at a day to 
come, no more then a Livery, as it was adjudged 23 Eliz; in this Court 
in Clarks Caſe, 2, That the Remaindor to Fohn Simpſon cannot be 
good, becauſe it was tocommence upon a Condition precedent, which 

was never performed : And therefore the Surrender into the hands of 
the Lord was voi1; for the Lord doth not take but as an In{trament to 

convey the ſame to another, And it was therefore ſaid, Thar if a Copy- 

holder in Fee doth ſurrender nnto the uſe of himſelf and his heirs, be- 

cauſe that the Lim:ration of the uſe is void to him who had it before, the 

Surrender to the Lord is void. 


Trin. 13 Jacobi, in the Chancery. 


365. The Lord Ger ards Cale. 


Ie was holden in the Chancery in the Lord Gerards Caſe againſt his 
Copyholds of A4ley in the County of Srafford, That where by anti- 
ent Rolls of Court it appeareth that the Fines of the Copyholds had 
been uncertain from the time of King Hez. the 3. to the 19 of x7.the 6. 
and from thence to this day had been certain, Except twenty or thirty : 
That theſe few antient Rolls did deſtroy the Cuſtome for certainty of 
Fine. But if from 19 H.s. all are certain except a few, and ſo incertain 
Rolls before, the few ſhall be intended to have eſcaped, and ſhould not 
deſtroy the Cuſtome for certain Fines. 


—_—_— — 


Hill 13 Jacobi, inthe Common-Pleas. 


366. BacnarLandHarver's Cate, 


N a Writ of Partition it was found fur the Plaintiffe : And a Writ 

was awarded to the Sheriffe that he ſhoul4 make the particion : And 
the Sheriffe did ther 2upon allot part of cl.e Lands in feveralty ; and for 
other part of the Lands, the Jucors would i.ot 2fMiit him to make the * 


partition, All which appeared upon the Retorn or the Sheriffe. And an _ 
: M m Artachment 
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Attachment was prayed againſt the Jurors who refuſed to make- the 
Partition ; and a new Writ was prayed unto the Sheriffe. And the Court 
 doubted-what to do in the Caſe,whether ta grant an attachment or nor, 

- and whether a new Writ to the Sheriffe might be awarded ; And took 
time to adviſe upon it, and to fee Preſidents in the Caſe, 
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Hell, 13 Tacobi, in the K ings Bench. 
367. BraxrorD's Cale. 


Man ſeiſed_ of Lands in Fee deviſed them unto his Wife for life, 

and afterwards ro his two Sons, if they had not iſſue males, for 
their lives; and if they had iflue males, then to their iſſue males ; and 
if they had not iſſue males, then if any of them had iſſue male, to the 
faid iflue male. The wife died, the ſons entred into the lands, and then 
the eldeft ſon had iſſue male who afterwards entred, and the younger 
fon entred upon the. iſſue and did treſpafſe, and the iſſue brought an 
Action of Treſpaſſe : And it was adjudged by the whole Courre, that the 
Action was maintainable, becauſe by the birth of the iſſue male the lands. 
were deviſed out of the two ſons, and veſted in the iſſue male of the 
eldeſt. {ook Juſtice was againſt the three other Juftices. 


OO; _= hn 


Hill. 1 3 Jacobs, inthe Kings Bench. 
368. Brook and Greco y's Calc. 


Ih a Replevin the Defendant did avow the taking of the Cattel damage 
feaſants. And upon iffue joyned it was found Be the Plaintiffe in the 
Court at Yizſor, bein#a Three-weeks Court. And. the Defendant. 
brought a Writ of Error, and affigned for Error, That the Entry of the 
Plaint in the ſaid Court was the 7. day of May, and the Plaintiffe after- 
wards did Declare there of a taking of zhe-Cattel the 25. day of May. 
And whether the ſame was Error,being in a Three-weeks Court,was the 
Queſtion: and 2x E.4.66.was alleadged by Harris,that it was no Error. - 
But the Court held the ſame to be Error, becauſe no Plaint can be entred 
but ata Court ; and this Entry of the Plaint was meſne betwixt the 
Court-dayes, and fo the Declaration is not warranted,no Cuſtome being 
alleadged to maintain ſuch an Entry. 2. It was holden by the rae in 
: th's 
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this Caſe, That after 7s nul eff erraruys is pleaded, the Defendant can- 
not alleadge Diminution, becaulſe there is a perfe&t iſſue before. 3. Ir 
was bolden,That a man cannot alleadge Diminution of any thing which 
- appeareth in the Record to be true. And becauſe the Defendant did 
alleadge Diminution in this Caſe of the-Record, and by the Record ic 
was certified that the Plaint was entred the 25 day of Afay, the fame 
was not good after iſſue joyned, and after Judgment is given upon the 
ſaid Record upon the firſt Declaration and Pleading in the ſaid Court 
of Winſor. And therefore the Judgment was reverſed by the opinion of 
all the Juſtices. FE i oY | ke Hh 
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Hil. 1 3 Lacobi, inthe K znge Bench. 
369. Bissz and TrLen's Caſe. 


IN an AQtion of Trover and Converſion of goods, the Defendant faid, 
That f.S. was poſſeſſed of the ſaid goods, and ſold them unto him in 
open market. © xere whether it be a good Plea, becauſe it doth amount 
to the general iſſue of Not nity (ria aviſare valet. And v.T ompſons 
_ 4 Zac. inthe Kings Bench, It was adjudged thar it was no good 
ca, | 


| Oo. SO 
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Hill. 6 Facobi, in the Common- Pleas. 


.370. Pacinton and Huer's Caſe. ' 


N an Ejeft50ve Firme the Caſe was this, That the Cuſtome of a Manor 

in Porceſterſhire was, That if any Copyholder do commit Felony, and 
the ſame be preſented by twelve Homagers , That the Tenant ſhould 
forfeit his Copyhold : And it was preſented in the Court of the Mannor 
by che Homage, That Hat the Defendant had commitred Felony. Bur 
afterwards at the Aſſiſes he was acquitted : And afterwards the Lord 

ſeiſed the Copyhold. And'it was adjudged by the Court that it was no 
' good Cuſtom, becauſe in Judgment of Law before Attaindor it is not Fe- 
ofiy. The ſecond point was, Whether the ſpecial Verdic agreeing with 
the Prefentment of the Homage, That the party had committed Felony, 
did entitle the Lord to the Copyhold notwithſtanding bis Acquital. 
\2nere, For it was notreſolved. 
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268 Froſnelland Welches Caſe. 
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Mich. 5 Tacobi, inthe Common: Rfeas. 


"27 

"He Cuſtom of a Mannor was, That the Heirs which claimed Copy- 
A&A hold by-Difcent, ought to come art the firſt, ſecond, or third Court 
upon Proclamations made, and take up their Eſtates, or elſe that they 
ſhould forfeit them. And a Tenant of the Mannor having Iſſue inheri- 
table beyond the Seas, dyed : The Proclamations paſſed, and the Iſſue 
did not return in twenty years, But at his coming over he required the 
Lord to admit him to the Copyhold, and proffered to pay the Lord his 
Fine : And the Lord, who had: ſeifed the Copyhold: for a Forfeiture, 
refuſed to admit him, And it was adjudged by the whole Court, Thar 
it was no Forfeiture, becauſe that the Heir was beyond the Seas at the 
time of the Proclamations,and alſo becauſe the Lord was at no prejudice 

becauſe he received the profits of the Lands in the mean time. 


Mich. 1 4 lacobi, in the Kings Bench. 


2. 

A Copyholder in Fee did furs3fier his Copyhold unto the uſe of an- 

other and his heirs, which ſurrender was into the hands of two 
Tenants according to the cuſtome of the Mannor to be preſented at the 
next Court, And no Court was holden for the Mannor by the ſpace of 
thirty years ; within which time the Surrenderor, Surrenderee, and the 
two Tenants all dyed : The heir of the Surrenderor entred, and made a 
Leaſe for years of the Gopyhold according to the cuftome of the Man- 
nor ; And it was adjudged per Cariam, That the Leaſe was good. 


—— 


© Mzuh. 14 Iacobi, inthe Common-Pleas.. 


373- FroswzrL and Wercaes Calc. 


T was adjudged, That where a Copyholder doth ſurrender into the 


" hands of Copy-Tenants, That before Preſentment the Heir of the 
Surrenderor 


I Franklin's Cafe. 269 | 


Surrenderor may take the profits of the Lands againſt the Surrenderee : 
For no perſon can have a opyhold but by admittance of the Lord. As 
if a man maketh Livery within the view, although it cannot be counter- 
manded, yet the Feoffee takes nothing before his entry : But it was 
agreed, That if the Lord doth take knowledge of the Surrender, and 
doth' accept of the cuſtomary Rent as Rent due from the Tenant being 
admitted, that the ſame ſhall amount unto an Admittance, but other- 
wiſe if he accept of it as a duty generally. 


MO EC AE —_ 
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Mich.s Iacobs, in the Exchequer. 


374 


T was adjudped in the Exchequer, That where the King was Lord of 

a Mannor,and a Copyholder within the ſaid Mannor made a-Leaſe for 
three lives, and madeLivery ; and afterwards the Survivor of the three 
continued in poſſeſſion forty years : And in that caſe becauſe that no 
Livery did appear to be made upon the Endorſment of the Deed, ( al- 
though in truth there was Livery made) that the ſame was no forieiture 
cf which the King ſhould take any advantage. And in that caſe it was 
cited to be adjudged in Loxdeyxs caſe, That if a Copy-Tenant doth bar- 
Sain and ſell his Copy-Tenement by Deed indented and enrolled, that 
the ſame is no forfeiture of the Copyhold of which the Lord can take 
any advantage. And fo was it holden in this Caſe. 


——_ 
w 


IR 0X 
Paſch. 1 4 Iacobi, in the Kings Bench 
375: Fa ANKLIN'S Cale. 


Dans were given unto one and to the heirs of his body, Habendzm 
unto the Donee, unto the uſe of him, his heirs and aſſignes for ever. 
In this Cafe two points were reſolved. 1, That the Eimitation in the 
Habendam did nort increaſe or alter the Eſtate contained in the premiſies 
of the Deed. 2, That Tenant in Tail might ſtand ſeiſed to an uſe ex- 
preſſed, but ſuch uſe cannot be averred.. 


HIl, 


270 Tudlow and S'acy's ( aſe. | 


oaths. 


a, 
—— 


Hill. 1 5 1acobi, in the Chancery. 


376 Winzcoms and Duncars Caſe. 


V Inſcomb having iſſue two ſons, conveyed a Mannor nnto his 
eldeſt ſon,and to the daughter of D#zch for life, for the joyn- 

tute of the wife, the Remainder to the fon in fee. The for: having no 
iſſue his Father-in-law D#xcb procured him by Decd indented, to bar- 
Sain and ſell to him the Mannor. The Bargaynor being ſick, who died 
before enrolment of the Deed within the fix moneths, the Deed not be- 
ing acknowledged : And afterwards the Deed coming to be enrolled, 
the Clark who enrolled the ſame, did procure a Warrant from the Ma- 
ſter of the Rolls, who under-writ upon the Deed, Let” the Deed be en- 
roHed upon A ﬀidavit made of the delivery of the Deed by one of the Witneſſes 
fo the ſame. And afterwards the Deed was enrolled within the ſix mo- 
neths. And the opinion of the Court was, That the Conveyance was 4 
ood Conveyancein Law. And therefore the younger brother exhibited 
Fs Bill in Chanchery, pretending the Conveyance to be made by pra- 
Rice, without any Conſideration. EY 


— ——— A————————— _ & th —— 


Mich. 1 5 Iacobi, in the A ings Bench. 
377 Lnorowand Srtacizs Caſe. 


Man bargained and ſold Land by Deed indented, bearing date 1 1 
LA 7 uni; 1 Facobi. Afterwards 12 7#nii. The ſame year Common 
was granted unto the Bargainee for all manner of Cattell commonable 
upon the Land. 15 7#xis the !Deed of Bargain and Sale was enrolled. 
And it was adjudged a good grant of the Common. And the Enrol- 
ment ſhall have Relation as to that, although for collaterall things ic 
ſhall not have relation. Ef 


Hill. 15 Iacobi, in the K ings Bench. . 


378. 

N Ote that it was held by Dodderidge Juſtice, and L1ſountags Chief 
Juſtice,againft the opinion of Haxghresn Juſtice, That if Leſſee for 
years ' 


. pace & J EE 
ped, , 2 


Phet's Caſe. 17t 


years covenanteth to repair and ſuſtein the houſes in as. good plighr 
as they were at the time of the Leaſe made ; and afterwards the Leſſee 


aſſigneth over his Term,and the Leſſor his Reverſion : That the Aſſignee- 


of the Reverſion ſhall maintain an Aion of Covenant for the breach 


of the Covenants againſt the firſt Leſſee. 


PO 
DD — 


— 


Hill, 15 acobi, in the Common- Pleas. 


379. Smira and STarForD's Caſe, 


A = promiſed a Woman, That if ſhe woultmarry with him, that 
if he dyed, and ſhe did ſurvive him, that he would leave unto her 


1091. They entermarried ; and then the husband dyed, not performing, 


his promiſe. The wife ſaed the Executor of her husband upon the ſaid 
promiſe. And whether'the duty did ſurvive with the wife , or were ex- 
tinguiſhed by the entermarriage, was the Queſtion. And Hobare Chief 


Juſtice and #arbsrron were againſt Winch and Hutton Juſtices, That the: 


marriage was a Releaſe or diſcharge of the 100'. Qxere. 


——  — 


Hill. 1 5 Facobs, in the Kings Bench 
330. Prors Calc. 


A N Enfant brought an Aſfiſe in the Kings Bench for Lands-ia 4:4. 
depending which, The Tenant in the ſame Aſlifſe brought an 
Aſliſe for the ſame Lands in the Common-Pleas ; which laſt Writ bore 
date and was retornable after the firft Writ. And the: Demandant in 
the ſecond Writ did recover againſt the Enfant by default, by the Afſifſe 
who found the Seifin and Diſleifin. And upon a Plea in bar of the firſt 
Aſliſe of that Recovery, the Enfant by way of Replication: ſet forth-all 
the ſpecial matter, And that the Demandant at the time-of the ſecond 
Writ brought was Tenant of the Land : And' prayed that he might fal- 
ſite the Recovery. And it was adjudged , That he might falfifie the 
Recovery. For in all Caſes where a man ſhall not have Error, nor At- 


taint, he may Falſifie : But in this caſe he could not have Error nor *t-- . 


taint, becaufe the Judgment in the Common-Pleas was not given only 
upon the Default, but alſo upon the Verdi&. And it ſhould be in vain 
for him to bring an Attaint, becauſe he ſhall not be admitted to give- 
other Evidence then what was given at the firſt Trial; Alſo he ſtiail.fal- 
fifie the-Recovery, becauſe it was a practiſe to defeat and take away the: 
Right of the Entant, and to leaye him without any remedy what-: 
ſoeyer; | Paſeh, 


-—_ 


| 


pk ns Sa 1, 
LE 7 > 


ts I) 
Lg. I 0 Ee ” 
er” Ye £7, Res Ki 
Tn - 
e _ Phot es 2hg/”. 


WY w tags <2 VIE | CITY OR PT | aa * " ec oh POIROT De: ON 
5 , | | 9 . & 0. ”"M 
272 Fermyn and Coopn"”* (aſe. J 

IP" ond "= 
7 0 


_—  ————— 


Paſch 16 Iacobi, in the Kings Bench. 


3S1. Incin and Payn's Caſe. 


| Eſſee for years was bonnden in a Bond to deliver the poſſeſſion of 
A houſe unto the Leffor, his heirs and aſſignes upon demand at the 
end of the term. The Leſlor did bargain and ſell the Renvicion by Deed 
enrolled to two : One of the Bargainees at the end of the term demand- 
ed the Delivery of che Poſſeſſion : The Leſlee refuſed, pretending that 
he had no notice of the bargain and fale. It was adjudged that the Bond 


was forfeited. 


—— 


Paſch. 16 Iacobi, zn the Common: Pleas. 


352. JERMYN and Coorrr's Calc. 


Man by Deed gave Lands toe. and toa Feme ſole, and to their 
AA heirs and aſligns for ever ; Habendam to them and to the heirs of 
their bodies, the Remainder to them and the ſurvivor of them for ever. 
And it was adjudged by the Court, That they had an Eſtate in tail,with 


the Fee-ſimple Expectant. 


SD —— 


— 


Paſch. 16 Facobi, in the Kings Bench. 
8 


Man was Indi&ed De werberationem & vnulnerationem of 7. $. and 
the words (vi & arms) were left out of the Inditment. And the 


fame was adjudged to be helped by the Statute, and that the Inditment 
was good. 


Mich. 16 Jacobi, in the IK ings Bench. 


3384. BarnwEL and PersIE s Cale. 


A Parſon did Covenantand grant by Deed with one of his Pariſhio- - 


ners, That in conſideration of Six pounds thirteen ihillings and 
| four 


= 


four pence per"a»nvm be paid unto him, that the faid Pariſhioner ſhould 
be diſcharged of all Tythes upon condition to be voyd upon default of 
payment. Afterwards the Parſon againſt his grant did ſue the Pariſhio- 
ner in the Spirituall Court for Tythes in kind ; andit was moved for a 

Prohibition. But the Court would not grant it, becauſe that the Origi- 

nall, viz. the Tythes, do belong to ſpirituall juriſdition. But it was 

faid, that the Pariſhioner might have an Acton of Covenant againſt the 

Parſon upon the Deed in the Temporall Court. 


_ _ 4 IO" PY 


| 355, 
Poſch: 16 Facobi, in the Kings Bench, 


A N Action upon the Caſe was brought for ſpeaking of theſe words, 
viz. 7. $. 34 years fince had two Baſtards, and hath paid for the 
nurſing of them. And the Plaintiff ſhewed , that by reaſog of theſe 
words, contention grew betwixt him and his wife, almoſt to a Divorce. 
And it was adjudged , That an Attion would not lye for the words. 
Aud the Chief Juſtice ſaid, That an Aion upon the Caſe doth not 
lye for every ill word, but for words by ſpeaking of which the Plaintiff 
is damnified, and that cannot bein this Caſe, the time being ſo long palt. 
And the cauſes wherefore a man ſhall be puniſhed for ſaying thata man 
hath a Baſtard, are two, the one, becauſe by the Statute of 14 Ez. 
the offender 1s to be puniſhed for the ſame : And ſecondly, becauſe the 
party by ſuch means is diſcredited, or hindered in his preferment. 


- C—— —. 


Hill. 16 Tacobi an the Kings Bench. 
386 HurLsToN and Wopxors Caſe. 


H Enry Hurlſton was Plaintiff againſt Roberr Wodroffe in an Action of 
| Debt upon a Demiſe of a Meſſuage with a Sheep-walk, the Latin 


" - Hurlſlos and Woudreff s Coſe. 4 


word being (0»1i/e.) And it was moved in arreſt of Judgement after a 
verdict found for the Plaintiff, That the ſheepwalk was not alledged to 
be appurtenant nor pleaded to be by Grant by Deed. But notwithſtan- 
ding that it vvas ruled by the vyhole Court, becauſe it reſted indifferent 

| Nn whether 
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whettier there was a prant by Deed'or not: Thitwhen the-Jury find 
that the Sheep-walkedid paſic;ic ſhall beintended rfiatichere- was a i 
Doddevifiee Juftice.in the Arguritent of this Caſe ditttho)d;:/Fhat iby the 
word (Ov#) although it be tranſlated in'Engliſha'Shoep-watk, yet 'n 
Shrep2walic did nor paſle by it but a Sheep-Core, andÞby tharthe Land 
x ſelf didipaie. Y F-28 ( 99 + 0 S364 2; AJ): i 2 #512 $45 387k 
wat <Q. 311 ; | 
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Hill. 16 Iacobi, inthe Kings Bencb. 


li. 


_— 


for the Plaintiffe, That the failing of certain alleadging of the Requeſt 
in the Declatation' trade the fime infalficieat.” Ald fo it was-adjudge 

by the Court with this Uifferetice, Where jt was/a duty in the Plaintiffe 
before, abit Where the Requeſt mikes it'a duty : 'For in the firſt eaſe the 
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Hill. 1.6 Iacobj, in the Kings Bench. by 
"Oy Gopyrey and Dixon's Caſe. 


_— Godfrey brought an Aon of Debt upon a Leaſe againſt 


"and declared, That Cornelixe Go Gedfreg his Father being an 
| Alien, b had iſſue Daziel Godfrey born in Flar the Father is made 
a Denizen, and hath iſſue the Plaintiffe his ſecond ſon horn in England. 
The Father dieth : Daniel is Naturalized by AR of Parliament, and 


made the Eeaſe to Dixon for yeats.rendring Rent, and dyed without 
iffue: And che Plaintiffe his brother brought an Action of Debt for the _ 


Arrearages as heire, and upon that it was demurred in Law. And George 
Crook in his Argument * That Inheritance is by the Common-Law, 
orby AR of Parliament ; And that three petſoris cannot have: heirs 
 intranſverſali linea, but in reft4 lines,” Viz. 1. A Baſtard, 2. A "on 
Acrainted, 3 An Alien; ſee for that 39 E.3.39.Plow.Dom.445. 1 I. 
22 H:6.38 ; E-1.fitz, ouſinage'5. & Dr: & Student. Authe id; 
That Pontracn by the Kings Charter doth fot Inake the heir' inhieri- 
table, 36 H.8. Br. to Dexizen, and ( 7. part. 77.Andhe faid, Thathe 
who inheriteth ought to be, r. . Next of blinds 2. Of the whole blood, 
and 3.:He ought ro has his P igree and diſcent from the ſtock and 
ro \ BratFos lib.2.fol. 1. And _ Thatif a'man doth covenanc 


ph ro the uſe of his broth ing an Alien, rhartheſame- is 
ao prod. che uſe will not riſe : Bae atwas denyed by the Court,” | 
nd an Alien ſhould not hive an Appeal-of the death of | 


tis ks And he took a difference berwixtan Alien and a'perſon | 


: rainted ; and Kid, that the <7 was of corraye o d, the other of no' 

| lvoe, and foo! 4 6 Eliz. Hobby" p Dodderidge e upon 
; = athent of this & CE hn if a man hin as Couſin and Heir,” 
Brother, or 10 and Heir. The Caſe was adjourned. 


ſhew how he is Couſin and Heir; bur not wo he claims as: 


—_ 


Hilb. 1 6 Iacobi, in the Ki ings Beneh® 
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276 She's Cafe. 
in, or proſecute any ſuit againſt the Obliger before ſuch a Feaſt. The 
Obliger did continue a Suit formerly brought. George Crook ſaid, Fhat 
the Bond was forfeited, becauſe it is the a&t of the Obliger to continue 
or diſcontinue a ſuit, and profit accrues to him, therefore it ſhall be ad- 
judged his a : - But it is otherwiſe of an Eſſoin, becauſe that that may 
be caſt by a ſtranger. And he cited the books of 36 H. &. 2. 5 H.7.22. 
14 E.41.18 H.6,5. And he held , That it was a good Award to con- 
tinue, or diſcontinue a ſuit, becauſe it is in the power of the party to do 
it,or not, , 


——_—_—_— 
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Hill. 16 Facobi, inthe K ings Bench. 
390 SLyEe's: Cale: 


( JN a Scire facias to have Execution, the Sheriffe retorned, That by 

"O14 vertue of a Writ. of Fieri facias he took the. goods in Execution ad 

valentiam of 111. which remained in his cuſtody for want of buyers; 

| andthat they were reſcued out of his poſſeſſion. Moxntags Chief Juſtice 

and Dodaeridge Juſtice, The Plaintiffe ſhall have an Execution againſt 

the Sheriff; & relyed upon the book of 9 £.4.50.8 16E 4.Fanlconbridge 

Caſe. 7 Eliz. Dyer 241.5 E.3.t Execution, & C.s5. par. Pettifers Caſe. 

And. Dodderidge ſaid, That by this Retorn he had concluded himſelf, 

and was. liable to the value of 11]. And he took this difference, where . 

the Sheriffe by vertue of the Writ Yexditions exponas ſels the thing under 

I is the value, there he ſhall be diſcharged, but otherwiſe where he ſels the 

Y goods ex officio. (ook. and. Haughroy juſtices, The Plaintiffe ſhall not 

2... havea Scire facias againlt the Sheriffe, but where he hath the money in 

Fa] Apts purſe : And they Taid, T Fat the Plaineiff e mull have a Ditringas 

irefed to the new Sheriffe,' or a Fenditions exponas, Note, the Court 

IG; was divided in opinion : But the Law ſeems to be with Crook and 

Hawghton ; and the. books before cited prove their difference, and 
warrant it. 
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Hil 16 Iacobi, in the Kings Bench. 
391 Sir Joan BrxET and CunzzRiand's Caſe 
]N an Action of Covenant: brought by Sir Fob» Bree againft Cumber- 


land Executor of 1.C.the Caſe was this. QZ/;z. by her Letters Patents 
_ did 


Webb and Tuck's C, ife, IM 27 


. did demiſe a Mill unto the Teſtator for 35 years reſerving Rent; and - 
" thefe words were in the Letters-Patents viz. That the Leſſee, his Execu- 
tors and Aſſignes ſhould repair the Mill duriag the Term. The Leſlee 
aſſigned over alf his intereſt unto Fiſh, who attorned Tenant and paid 
the Rent to the Queen; and afterwards the Queen granted the Rever- 
fion to Sir Pohn Bret and Margaret his wife. The Aſſignee is accepted 
Tenant ; the Mill came to decay for want of Reparations, and Sir Fohz 
Bret brought an Action of Covenant againſt the Execuror of the firſt 
Leſſee; And it was adjudged for the Plaintiffe. And Dodderidge Juſtice 
gave the reaſons of the Judgment, 1. Becauſe that by the Statute of 32 
H.$.all the benefit which the Queen had was transferred to the Grantee 
of the Reverſion. 2. It might be parcel of the Conſideration, to have 
the Covenant againſt the Lefſee:' For a Mill is a thing which without. 
continual Reparations will be ruinous ayd periſh and decay: And he | 
faid That the Aſſignee had his eleQion to bring his Aion againſt the 
Leſſee or againſt the Aſſignee, becauſe it was a Covenant which did rum 
with the Land. Aountags Chief Juſtice ſaid, That the reaſon of the 
three Caſes put in #alkers Caſe is in reſpec of the Intereft : And took 
a difference where there is privity of Contrat, and where not. It was 
adjourned. 


C———————_—_— 


Hill. 16 Facobi,inthe Kings Bench. 
392+ We:zz and FTucx's Cale. 


JN an ARtion of Falſe Impriſonment it was agreed, That a Fine may 

be aſſeſſed for Vert and Veniſon. And it was ſaid in this Caſe by the 
Juſtices, That a Regarder is an Officer of whom the Law takes know- 
ledge; and fo are Juſtices in Eyre: 2. It.was agreed, That ſuch things of 
which the Law takes notice ought to be pleaded. 3. That if a man in his 

leading is to ſet forth the juriſdiction of the Court of Juſtices in Eyre,if 

e ſay ( »r:ia tent. &c.heneed not ſetforth all the Formalities of it. And 
AMonntagu Chief Juſtice in this Caſe ſaid, That if a man do juſtifie for 
divers cauſes, and ſome of the cauſes are notgood, the ſame doth not: 
make the whole Juſtificationt o be void, but it is roid for that only, and: 
Sood-for the reſidue | 


Hill. 


> 1.2 4h: lacs Me Ls: 
2. 
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Bill 16 Jacobi, inthe K ings Bench. 
393: CULLIFORDS Caſe: 


$4 cry and his Wife brought an Ation upon the Caſe againſt 
Knight for words : And declared upon theſe words, viz. Thou 
art Luſcombs Hackney , a pockey Whore, and a theeviſh Whore, and I will 
prove thee ro beſo; which was tound for the Plaintiffe; And in arreſt of 
ſudgment it was moved that the words were not Actionable, which was 
agreed by the whole Court quia verba accipienda ſunt in mitiors ſenſs: 
And Judgment was ſtaied accordingly. 


ma 


Hill. 16. Jacobi, inthe Kings Bench. 
371. 


JN an Action uponthe Caſefor Words : The Þlaintiffe did relate that 
he was brought up in the Studie of a XZathemarition, and a Meaſurer 
of Land: And that he was a Surveyor : and that the Defendant ſpake 
theſe words of him, viz. Thow art a (ofener anda cheating Knave , 
and that I can prove. And the opinion of the Court was , That the 
words were aQtionable : And Aontagre Chief Juſtice, faid that it 
was ruled accordingly in 36 El:z. Ror. 249. betwixt Kirby and Walter. 
And a Surveyor is an Officer of whom the Statute of 5.E.6.takes notice: 
And he ſaid, that Yerba de perſona intelligenda ſunt de Conditione perſone: 
And he faid that the words are Ationable in regard it is a faculty to 
be a Meaſuror of Lands. But Doaaderiag Juſtice putit with a difference, 
viz, Betwixt a Meaſurer of Land by the Pale, and one who uſeth the 
Artof Geometrie or any of the Mathematicks ; for he ſaid rhat in the 
firſt Caſe it is no ſcandal, for that his Credit is not impeached thereby; 
bur it is contrary in the other Caſe, becauſe to be a Geometritian or Ma- 
thematitian is an Art or faculty which every man doth not attain unto. 
And he put this Caſe: If a man be Bailiffe of my Mannor,there no ſuch 
words can diſcredit him; and by conſequence he ſhall not have an AQi- 
on forthe words, becauſe the words do not ſound in diſcredit -of his 
Office; becauſe the ſame is not an Office of Skill, but an Office of La- 
bour. quod nota, h 


HI 
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Hill. 16 Facobi, -in the Kings Bench. 


395+ Bis Hoy and TurNeks Cale. 


N.a-Prohibicion it was holden by the whole Court, That for ſuch 
& chings as a-Church-Warden doth rarioxe officis no Aftion will lie by 
his ſucceffor againſt him in the Spiritual Court ; and a Churchwarden 
is notan Officer but a Miniſter to the Spiritual Court ; But it was hol- 
den that a Churchwarden by the Common. Law may mamtain an ARti- 
0n-upon the Caſe for defacing of a Monument in the Church. 


 Trin. 16 Jacobi, in theKings Bench. 
396. BLAcksToN and He ap:s Cale. 


Nan Attion of Debt for Rent, the Caſe was this : A man poſſeſſed. 

of a Fearm for 20 years in the right of his Wife made a Leaſe for 10 
years, rendring Rent to him his Executors and afſignes and died. The 
Queſtion was , whether the Executors or the Wife ſhould havethe 
Rent : Haxghton and Crook , Juſtices againſt Aontague Chief Juſtice - 
(Doaddridg beingabſent) that the Rent was gon : But ir was agreed by 
them all that the Executors of the Husband ſhould not have it; Bur 
—— held that the Wife ſhould have it. - But it was agreed that if 
Leſlee tor 20 years maketh a Leaſe for 10 years, and afterwards ſurren-. 
dreth his Tearm, that the Rent is gon : And yet the Tearm for 10 years 
continues. And in the principal Caſe, If the Husband after the Leaſe - 
made had granted over the Reverſion, his grantee ſhould not have the 
Rent. Burt Mortagneſaid , that in that Caſe the Wife in Chancery 
might be Releived for the Rent. 


© 


Mich. 


Spicer and Spice's (aſe. 


— 


Mich. 16 Iacobi, in the Klzgs Bench. 


297: Wairaind the Inbabitants of SToxx's 
Caſe. 


WW Ayte a. Clothier of Nbery was robbed in the Hundred of 
Stoke of 5ol. upon the Saboth day in the time of Divine Service. 
The Queſtion was whether the Hundred were chargeable or not for 
not making out Hue and Cry. And 3 of the Juſtices were againſt 
Montagne Ghief Juſtice, that they were chargeable , For they ſaid that 
the apprehending of Theeves was a good work , and fit for the Saboth 
day , and alſo fit for the Commonwealth. Montague Chief Juſtice a- 
greed that it was bonus opus ; and that it might be lawfully done ; But 
he ſaid that no man might be compelled upon any penalty to de it upon 
that day : For he ſaid, Thatif he hath a Judgment againſt 7. S. and he 
comes to the Pariſh-Church where 7. S. is with the Sheriffe, and ſhews 
unto the Sheriffe 7.5. upon the Saboth day , and commander the She- 
riffe to do his Office, If the Sheriffe do arreſt 7. S. in Execution upon 
that day, it is good , but if he doth not arreſt him it is no eſcape inthe 
Sheriffe. And he took a difference betwixt Miniſterial Acts and Judi- 
cial As; for the firſt might be done upon the Saboth day; bur Judicial 
Ads might not, Burt the caſe was adjudged according to the opinion of 
the three other Juſtices. 


_— 
——— 


Paſch. 17 Iacobi, an the Kings Bench. 
398. Spicer andSpict's Cale. 


uU Pon a ſpecial Verdi the Caſe was this : 4 man ſeiſed of Gavil- 
kind Land,deviſed the ſame to his Wife for' life, paying out of it 3/. 
per annum to his eldeſt ſon, and alſo deviſed theLand to his ſecond Son 
paying 3/. per annum to his third Son,and 20s to ſuch a one his Daugh- 
ter : and whether the ſecond Son bad the Land for his life or in Fee, 
was the Queſtion. Andit was adjugged that he had a Fee-ſimple in ir 
by reaſon of the payment of the Collateral Sums of 37. and 20s. to 
bis brother and ſiſter ; which charge to the brother might continue af- 
ter 


| Mich, 17. Fac 2281 
after the death of the Deviſee; and if he ſhould have but an eſtate for 


life, his charge ſhould continue longer then his own eftate : And ſoit 
was adjudged. X 


—— 
— 


Mich, 17 Iacobi,in the Kings Bench. 
399: 


]N a Habear {orpora , which was to remove two men who-were impri- 
foned in Norwich, The Caſe wasthis, That within Norwich there was & 
Cuſtom that two men of the ſaid place ſhould be ehoſen yearly to make 
a Feaſt for the Bailiffs; and upon refuſal for to do it; that they ſhould be 
Fined and impriſoned which two men _—_ to the Barr by the Habeas 
Corpora were impriſoned for the fame cauſe ; it was urged and: my 
ftood upon, That the Cuſtom was no good Cuſtom for the cauſes an 
reaſons which are delivered in Baggs Caſein C. 11. pare. But yetat the 
mn = Court did remand them , and held that the Cuſtom mighe 
e good. 


emo 


— 


Mich. t 7 Facobs, in the Kings Bench. 


4.00. 


] N an Evidence, in an Ejeftone firme for Land in the Countie of, Hart» 
for4 the Caſe was this, A man was married unto a woman and: died, The 
wife after 40 weeks and :o days was delivered with child of. a. daughter; 
and whether the ſaid daughter ſhould be heir ro her Father, or 
be baſtard, was the Queſtion ;, and Sir Yilliem Padas Knight, and Dr 
Afontford Phyfitians, were commandedby the,Court to attend and to-de 
liver their opinions in the Caſe ; who being upon their Oaths, delivered 
their opinions, Thar ſuch a child might be a lawtulf qaughter and heirrs 
her Father;For as wellas an Azte»ats might be heir,v3z. a child born at 
the end of 7 months, ſo they ſaid might a Poſtnatws,viz.a child born after 
the 40 weeks; although that 40 weeks be the ordinary time: Andif it 
be objected that our Saviomy Chriff was horn at 9 months.and tive days 
end, who had the perfeQion of Nature, To that it may be anſwered, 
That that was miraeulum , & amplias, And, they held that by many 
Authorities and by their own Experiences a child might be Legirimare, 
although it be born the laſt day of the 10:h Month after thee@nception 
of it, accounting: the Months, per Menſes ſolgrey,. & non Lunares. - 


Oo Fill, 


282 Brown and Pell's Caſe. 


Fx 
TC ed en ck od 


Hill. 1 7 Iacobi, inthe Kings Bench. 
4OI. WeEBB and PaTttrNO5STERS Cale. 


Man gave Licence unto another to ſet a Cock: of Hay upon his 

A Medow , and to remove the ſame in reaſonable time ; and after- 

wards he who gave the Licence, madea Leaſe of the Medow to the De- 

fendant , who pur his Cattel into the Medow ,- which did eatthe Hay : 

And for that the Paintiffe brought his Action 'of Treſpaſs. And upon De- 

murrer joyned , the Court was of opinion againſt the Plaintiffe : For 

npon the whole matter it appeared , That the ſaid Hay had ſtood upon 

\ the ſaid ground or Medow for 2 years: which the Court held to be an 
unreaſonable time, | | | 


——— 


Mich. 18 Iacobi, inthe K ings Bench. « 
402 _ Brownand Parris Cale. 


Jx an Ejeftione firme upon a ſpecial Verdi& found , the Caſe was this.. 

Browne had iſſue two Sons, and deviſed his Lands to his youngeſt Son 
and his Heirs; And if it ſhall happen his ſaid youngeſt Son to die with- 
our iſle living his eldeſt Son, That then his eldeft Son ſhould have the: 
Landsto him and his Heirs in as ample manner as the youngeſt Son had 
then ; The youngeſt Son ſuffered a Common Recovery, and died with. 
eut iſſue living the eldeſt Son; The Queſtion was whether the eldeſt 
Sonor the Recoverer ſhould havethe Lands; Montague, Haughton and 
Chamberlain Juſtices; The ſame is a Fee-ſimple Conditional ,. and no 
Eſtate Tail in the youngeſt Son, Doddridge Juſtice contrarie. 


—————_— 


Ce er, 
—rn———_— 


| Mich. 18. facobi in the Kings Bench, . 
nh J0g- -: f Poutyes' Caſe. © 
1N an Acion'of Treſpaſs, It was agreed by the: Court: 1f 2 Tenants 


in Common be. of Eands upon which Trees aregrowing , and _ 
| » 


Hill. 19. Fac. - 283 
of them felleth the Trees and layeth them upon -his Freehold , Tf: the 
other entreth into the Land and carrieth them away, an Action of V 
Treſpaſſe Quere clanſum fregir lyeth againſt him ; becauſe che'taking 
away of the Trees by the firſt was not wrongfull , but that which he 
mightwell do by Law : And yet theother Tenant in Common mi 
have ſeized them before they were carried off from the Land ; Butfa 
man do wrongfully take my Goods, as a Horſe,&c. and putteth theſame 
upon his Land, I may enter into his Land and ſeize my Horſe again; But 
if he put the Goods into his flouſe, in ſuch Caſe I cannot enter into his 
Houſe and retake my Goods ; becaufe every mans Houſe is his Caſtle, 
into which another man may not enter without ſpecial Lieence, 


— 


Hill. 19 lecobi, in the Kings Bench. 


HeCaſe was, That two Tenants in Common of Lands made a 

Leaſe thereof for years rendring Rent, and then one of them died : 
And the Queftion was, who ſhould have the Rent ; And if the Execu- 
tor of him who died and the other might joyninan Aion for th 
Renr; And as this Caſe was, The opinion of the whole Court was, 
That the Executor and the other might joyn in one Action for the 
Rent, orſever in Acionat their pleaſures. But if the Leaſe had been 
made for life rendring Rent ; The Court was cleer of opinion that 
they ought to ſever in ations, 


Em 


—_— 
— 


_ _— 
, _ F 


: Trin. 20 Facobi, in the K ings Bench. "Is 
722 1; 405. | 


A Man was bounden in a Bond by the name of Edmond, and his 
true name was Edward. And an Aion of Debt was brought a- 
cainſt the Executors of Edmond upon the ſaid Bond, who demanded 
Oyer of the Bond , and hen pleaded that it was not the Deed of their 
Teſtator; and iſſue being thereupon joyned , It was found by Inqueſt in 
London to be his Deed, wiz. the Deed of Edmond; And it was moved 
in Acreſt of Judgment , Qxod querens mhil caperer per Billam ; and fo 
it was reſolved and adjudged by the Court ( Doddridge only being ab- 
ſent}''-And a Caſe was vouched by -Hexage Finch Recorder 'of Loxdoy, 
_ toprove this caſe, + Thatit was 16 ad odoedin a Caſe of Writof Er- 
Oo2 ror 


284 Sir William Bronker's Caſe. 


- Error -bronghe io. the Exchequer-Chember ; in which Caſe the party 


upon ſuch.a Miſnoſmer, and after a Verditend Judgment given 


 intheſame Cale, did reverie che Judgment for this Error, * - 


» % 
_ —_— & "a 54 v5 m—_ 
men ; hn L4 Y : 7 = — th ———_ _ 4 
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Mach. 14 Tacobi, in the Kings Bench. © 


| 406; Vesgr's Cale, 
P22; Te 233,0%5 "O10 OESTL: FRE LD £5 MG 
V VV Illiam Veſey was indicted for erefing of a Dpve-houſe. And 
Serjeant Harvey moved, That the Indi&tment was inſufficient - 
the words were, That the Defendant erexit (olumbare vi + armu ad 
commune noenment#m., &c. and that he wasaot Dowiws AXanerii nec 
Reftor Eccleſie. And the Indiawent was quaſhed, becauſe it was not 
contained in the :IndiAment that there were Doves in the Dove-cote : 
For the meer ereQing of a Dove.cote, if there be no Doves keptin it, it 
isno Nuſans, as it was holden by the Juſtices. + | pos 


” 


[ 
—— * 
———— —————— iy _ = ——_ —_ ren 


- A : | : Ads : Fo hip : F 6 of ; | F 
' Mich. 1 5 Jacobi, in the Kings Bench. . 
407 Sir Wirtian BaonkER s Cale. 


IR F:liam Bronker brought an Acton upon the Caſe for ſlanderous 

S: Andhe ſhewed in his Declaration how that he was a Knight, 

and one of the Gentlemen of His Majeſties Privy-Chamber ; And that 

the Defendant ſpake of him'theſe ſcandalous words, viz. Sir William 

Bronker 5s 4 Coſening Knave, and lives by Coſenage. Which was found 

for the Plaintiffe. In arreſt of Judgment it was moved that the words 
were not ationable, And ſo it was adjudged per Curiam. 


Puaſeh. 21 Tacobs, inthe Kings Bench: E _ 
408, Yart and Aizxanvr's Cale. 


= brought an aQion upon the Caſe againſt Mevander Attorney 
. ofthe Kings Bench ; and declared, That ihe Plaintiff in an ation: 


V Pilliams and Gibb's C fe. 
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of Debt brought againſt Alexander the Defendant who was 'Executor 
to his Father, had Judgment to recover againſt him as Executor,and that 
heſued forth a Fieri facias to the Sheriffe to have Execution ; and that 
before the Sheriffe could come th leyy the debt and ſerve the Execution, 
the Defendant A ſecrere & fraudulenter vendidit, amovit & diſpoſuit 
of all the Teſtators goods, For which cauſe the Sheriffe was conſtrained 
to retorn Nu//a bona, &c.' Ley Chief Juſtice faid, That the Action would 
well lie, becauſe the Sheriffe could not retorn a Devaſtavit,becauſe the 

pds were ſecretly conveyed away, ſo as the Sheriffe conld not tell 
whether he had ſold or otherwiſe diſpoſed of the ſaid goods, and alſo 
becauſe the Phintiffe is deſtitute of all mY by any other Aion. 


To which Dodderiage Juſtice did agree, But Hawg 
it: For he ſaid, Th 


| toz Juſtice was againſt 
at if one be to bring an ation of Debt againſt the 


Heir, if the Heir ſellerh the Land which he hath by diſcent from his an- 
. ceſtors before the ation brought, an ation upvn the Caſe will not lie 
againſt him for ſo doing. .Dodderidge ſaid, Thar the Caſe which was put 
by Haughton was not like to this Cafe : For in this Caſe if che Sheriffe 
had, or could have retorned a Devaftevit , the ation upon the Caſe 


would not have lien; But here the Sheriffe hath not retorned a 
vaſtavit : And the ſale being ſecretly made,the Sheriffe could no 


claely 


retorn a Devaſtavit, for ſo perhaps he might be in danger of an action. 
upon the Caſe to be brought againſt him for making of ſuch a Retorn. 


The Caſe was adjourned till another day. 


Ul 


_ — — 


- aſch. 21 Jacobi, in the Kings Bench. 


499, WiiLiams and Gizz's Caſe, _ 


| Pogo in this Caſe it was ſaid by Ley Chief Juſtice, That whatſoever - 
V.is allowed for Divine ſervice , or whatſoever cometh in liew of 
Tythes and Offerings, the fame is- now become a thing Eccleſiaſtical. 
And gan Juſtice alſo ſaid, That no Law doth appoint that the- 
Vicar or Parſon ſhould read Divine Service in. two ſeveral Pariſh-- 


Churches, but galy the Eccleſiaſtical Law. . O 


1 Baſtbs. 


295 eAftley and VWebbs Cafe. 


—————c———_ +.  —  — 


Paſch. 21 Iacobi, in the Kings Bench. þ 
410, STewar and STEwWRyY's Caſe, 


Bill was exhibited into the Court of Chancery for the traverſing 
A of an Office, who found one to be in Ward to the King: and the 
parties were at iſſue ſiper ſeperales exitms; And a Venire facias was a- 
warded out of the Chancery retornable in the Kings Bench, dire&ed to 
the Sheriffe 2#0d venire faciat 12 homines triare (placita traverſie) 
ſuper ſeperales exitus. And it was moved, That the ſeveral Iſſues ought 
to be expreſſed in the Yenire facias. Dodderidge Juſtice, It ought not to 
be ( Placita traverſe) For it ſhall neverbe called Placirmm, but when 
it isat the Kings ſuit. And the opinion of the Court was, That the 
Venire facias ſhould be amended, and that the ſeveral Iſſues ſhould be 
expreſled therein; and Toxng's Caſe 20 Facobi was cited for a Preſident 
in the very point. | 


—__— —_ PY —_— 


————_— 
— 
| = ———_— — 


Poſch. 21 Jacobi, inthe K ings Bench. 
411. AsrTLEY and Wes's Caſe. 


JN an Ejettione Firme the words (v5 & armis ) were omitted out of 

the Plaintiffs Declaration: And although this was the default of the 
Clark, yet the ſame could not be amended, bur it made the Declaration 
not to be good, | 


—_ . — 


Paſeh. 21 Tacobi, in the Kings Bezch. : 
412: Whirts and Epwarp's- Caſe. 


 þ Treſpaſſe, Edwards the Defendant being a Clark of the Chancery, 
after an imparlance could not be ſuffered to plead his Priviledpe. It. 
was moved in this Cafe, That the Declargtion was viginti opal; vocarz 
 Whythies; And it was ſaid it ſhould have been (anglic? F and not vocate - 
But the opinion of the Court was,that (wvocare) was as good as __ 

en 
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Then it was moved, that the Declaration was, That the Defendant had 
| felled twenty Pearches of Hedging ; whereas it ought to have been, thac 
the Defendant had felled a Hedge containing twenty Pearches ; for a 
man cannat cut a Mathematical Pole. But the Court ſaid, That the De- 
claration was good notwithſtanding that ; and cited 17 E.4.1. where 
a man ſells twenty Acres of Corn, and there Exception was taken to it 
aSitis here, viz. That it ought ro have. been twenty Acres ſowed with 
Corn : but it was no good Exception there, No more was it as the Court 
faid in this Caſe ; for it is the common ſpeech to ſay, Twenty perches of 
hedging, A-pint of wine, An acre of corn, &c. And therefore the De- 
claration was ruled to be good, notwithſtanding theſe Exceptions which 


weretaken to it by Serjeant Headley. 


Paſch. 21 Jacobi, inthe K ings Bexch, 
"a 41-26. BxiDGes and M1LL's Caſe.. 


A N adtion upon the Caſe was brought for ſpeaking of theſe words, 
«{- viz: Thou ( innuendo the Plaintiffe) haſt raviſhid a Woman twice, 
And I will makg thee ſtand in a white ſheet for it. Henden Serjeant moved. 
in arreſt of Judgment; That the ation would not lie for the words: For. 
he ſaid, That by the Common-Law Rape was not Felony, but Treſpaſs, 
v.Sramford 23. 6.: But now by the Statute of weſt. 2.cap.34. it is made - . 
Felony.: And he ſaid, That the later words, viz. (ſtand in a white ſteer ). 
doth mitigate the former words, by reaſon that in che former words the - 
word ( Felonice) was omitted ; as the Caſe is in (*. 4. par. 20. Barhams. 
Caſe, where the words Thou didſt burn my Barn, and did not ſay, My- 
Barn full of Corn,nor thatit was parcel of his Manſion-houſe, and there-- + 
fore the ation would not lie : For unlefle the Barn were full with corn, . 
or part of a dwelling-houſe, it is nor Felony. Like unto Humfries Caſe 

adjudged in the Common-Pleas, where an action upon the Caſe was- 
brought for theſe words, Thou haſt pickid my Pocket and taken aWay ten- 
foilliegs : And it was adjudged that the ation would not lie, For he-- 
did not ſay that he had ſtollen cen fhillings; Bur if he had ſaid nothing ; 
but Thou haſt pick'd my pocket, then the ation would have been main- 

tainahle. Ley and Dodderidge Juſtices, By the Common-Law Rape was . 
Felony , and in the ſaid Statute the word Feloxy is rot, although it be - 
ufed inthe Indiament. . It was adjourned : But the opinion of the Court - 
ſeemed to. be, That the ation would lic forthe words. . 


Poſths. 
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Paſch. 21 lacobi, in the Star-Chamber. 
414. Sir Henry Fings Cale. 


JN the Caſe of Sir Henry Fines in the Star-Chamber , Exception was 
taken to one of the Witneſſes, v;z. to: Dr. Spicer, becauſe that be ſtole 
Plate, and had been pardoned for it. But notwithſRanding the Ex- 
ception, the Court did allow of the Teſtimony of the ſaid Dr. Spicer. 
And then Hebart Chief Juſtice of the Common-Pleas cited Cuddingroxs 
Caſe Hill. 13 Jacobi, to be adjudged. Cxddingron brought an ation 
upon the Caſe for calling him Thief : The Defendant juſtified thar 
ſuch a day and year he ſtole a Horſe : The Plaintiffe replied, That the 
King had given him a Pardon for all Felonies: And it was adjudged 
that the Action did lie. Afterwards at another day ones and Dodderidge 
Juſtices put the Caſe more largely» viz. Cxddingron committed Felo 
44 Eliz, and 1 7acobi by the General Pardon he was pardoned. And 
they ſaid , That he who procures a Pardon, confeffeth himſelf to be 
guilty of the offence : But by the genera} Pardon it .is not 'known 
whether he be guilty or not ; and in Cuddj»gtons Caſe it was a general 
Pardon, and that was the cauſe that che Action did lie; for that it is not 
known whether he committed the Felony or not. But they conceived 
that if it had been a particular Pardon, that then in that caſe the Aion 
would not have been maintainable For the procuring of a fpecial Par. 
don doth prefuppoſe, and it is a ſtrong preſumption that the party is 
Suilty of the offence. Note, it did not appear in the Cafe of Fives 
the principal! Caſe, whether the Pardon by which Dr. Spices was par- 
doned were a general Pardon, or whether it were a particular and ſpe- 


cial Pardon. 
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Paſeh. 21 lacobi, in the Kings Bench. 
; Daver's Caſe, 


. N Davers Caſe who was arraigned for-the death of Willitm Darzon, 
Ley Chief Juſtice delivered it for Law, That if two men voluntarily 


fight together, and the one killeth the other, if ic be upon a ſudden 
E quaarel, 
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quarrel; that thPſame is but Man-ſlaughter. And if two men to- 

r, and the one flieth as far as he can, and he which flieth killeth 
zum who doth purſue him, the ſame is Se defendendo. Alſo if one man 
aſſaulteth another upon the High-way, and he who is aſſaulted killeth 
the other, he ſhall forfeit neither life, nor lands nor goods,if he that killed 
the other fled ſo far as he could. Qed nota. 


Paſch:21 Jacobi, n the Court of Wards. 
416, Sir Epwary Coxe's Caſe. 


T His Caſe being of great conſequence and concernment, The Maſter 
of the Court of Wards was aſſiſted by four of vhe Judges in the 
hearing and debating of it : and after many Arguments at the Barr, the 
ſaid four Judges argued the ſame in C cnet, vn A one of the Ju, 
ſtices of the Kings Bench, Te»fie/4 Lord chief Baron of the Exchequer, 
Hobart Lord Chief Juſtice of the Court of C ommon Pleas, and Ley 
Lord Chief Juſtice of his Majeſties Court of Kings Bench? The Caſe 
in effect was this > Queen” E/izabeth by her Letters Patents did grant 
to Sir Chriftopher Hatron the Office of Remembrancer and Colleor 
of the firſt Fruics for his life, Habendnwm to him after the death or ſur- 
render of one Godfrey who held the ſaid Office then in poſſeſſion ;- Sir 
Chriſtopher Hatton being thus eſtated in the ſaid Office in Reverſion, 
and being ſeiſed in Fee-ſimple of diverſe Mannors, Lands and Tenements, 
did{Covenantto ſtand feiſed of his faid lands, &c. unto the uſe of himſelf 
for life, and afterwards to the uſe of 7. Hatroy his ſon intail, and ſo to 
his other ſons intail; with the Remainder to the right heirs, of 
. Hatton in Fee, with Proviſo of Revocation at his pleaſure du. 
ring his life. Godfrey the Officer in poſſeſſion died, and Sir Chrifto- 
pher Hatton became Officer and was poſſeſſed of the Office, and after- 
wards he became indebted to the Queen by reaſon of his faid Office; 
And the Queſtion in this great Caſe was, Whether the Mannors and 
Lands which were ſo conveyed and ſetled by Sir (briſtopher Harton, 
might be extended forthe ſaid Debt due to the Queen, by reaſon of the 
:Proviſo and Revocation in the ſaid Conveyance of Aſſurance of the ſaid 
MannorsandLands,the debt due to the Queen was afſign'd over,and the 
Lands extended, and the Extent came to Sir Edward ( oke, and the heir 
of 7ohn Hatton ſued in the Court of Wards to make void the Extent - 
And it was agreed by the ſaid four Juſtices, and ſo it was afterwards de- 
creed by. (ranfield Maſter of the Court of Wards, and the whole 
Court, That the faid Mannors and Lands were liable to the faid 


Extent, Pp * And 
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. And Podeeridge Juſtice who argpef fic; ſaid chatthe Kings Majeſtie 
had fandry prerogatives for the Recgyvery of Debts and 'other Duties. 
awing unto him : Firft he had this prerogative, ab origine legs, That he 
might have the Lands, the Goods, and the Body of the Perſon his 

zebtar in F-secution For his Debt, But atthe Common: Law a com- 
mon perſon;a common perſon could not have takenthebody of hisdebtor 
in execution for his debt: but the ſame priviledg was given unto him by 
the Statute of 25. E.3.cap.17. At the Common Law he ſaid that a com- 
mon perſon Debtee might have had a Levari facias for the Recovery 
of his Debt, .by which Writ the Sheriffe was commanded © nod de ter- 

115 & Catallts ipſirs , the Debtor, &c. Levari faciat, &c. butinſuch 
Caſe the Debtee did not meddle with the Land. but the Sheriffe did col- 
le the Debt and pay the fame over to the Debtor : But by . the Sta- 
tute of Weſt. 2. cap 20. The Debtee might have an Elegir, and fo have 
the moyetie , of the Lands of his Debtor in Execution for his 
_ » A it appeareth in C, 3. part. 12. in Sir }illiam Harberts 

- Secondly, He ſaid, That the King had another prerogative , and that 
was, to-have his Debt paid before the Debt of any Subjekt, as it-ap- 
peareth 41. E. 3: Execution 38. and Paſe. 3. Elizabeth. Dyer. 197. in. 
the Lord Dacres and Laſſets Cafe, and in A. 3, E. 6, Dyer, 67, String- 
fellows Caſe; Fortherethe Sheriffs was amerced, becauſe the King- 

ought to have his Debt firſt paid, and ought to be preferred before a 
Subjet v14: 328 Dyer, There the words of the Writ of Privileds fhew 
that the King is to be-preferred before other Credirors - By the Statute 
of 33. H.8.cap. 39. The Execution of the Subjeq ſhall be firſt ſerved, 
if his Judgmeat be before any Proceſſe be awarded. for the Kings debt. 
In.the Statute of 25. Z.-3. Cap. 19. I find thatby the Common Law, 
the King might grant a' Protection to- his Debtor that no- other might 
fue him. before that the King was fatisfhed his debt. See the- Writ of 
Protefion, Regsſter 281. B. the words of which are, - Zr qu5a nolummus 
ſolutionens debitorums noſtrorum ceterts omnibus prout ratione Perogative 
noſtre totts temporibus retroatt;s uſirate,&c. But that grew ſuch a Grie- 
vance tothe Subje&t, that the Statute of 25. F.3. (ap. 19. was made. 
And now by that Statute a common perſon-may lawfully ſue to Judg- 
ment, but he cannot proceed to Execution ( and ſo the Kings -Preroga-- 
tiveis ſaved) unleſs the Plaintiffe who ſuerh will give ſecurity to pay firſt 
the Kings Debti; For otherwiſe if the Paty doth take forth Execu- 
tion upon his Judgment and doth levy the money, the ſame money may 
be feized upon to. ſatisfie the Kings Debt, as appeareth in 45. Z. 3: 
title Decies pomtun 17. + | - | _ 

Fhethird Prerogative which the King hath, is That-the King ſhall 

bxre the Debt of the Debtor to the Kings Debtor paid unto him. v.21 
H.7.12. The Abbot of Ram/eys Caſe. The Prior of Ramſey = _ 

'Y | | ebted 
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debted to the King, and another Prior was indebted to the Prior of 
Ramſey : and then it was pleaded in Barr, that he had paid the ſame 
Debt to the King, and the Plea holden for a good Plea. And if Rent 
be due and payable unto me. by my Leflee for years , the ſame may be 
taken for the Kings Debt, and the ſpecial matter ſhall be a good barr in 
an-Avoyry forthe Rent, 38. Z. 3. 28. A Prior Alien was indebted to 
the King for hjs Farm Rent: And being ſued for the ſame, he ſhewed, 
That there was a Parſon who held a certain portionof Tythes from him 
which were part of the Poſſefſions of the ſame Priory , which he kept , 
in his hands, fo as hecould not pay the King his Farm-Rent unleſle he 
might have thoſe Tythes which were in. the Parſons hands: Wherefore a 
Writ was awarded againſt the Parſonto appear in the Exchequer,and to 
ſhew cauſe why he ſhould not pay the ſame to the King for the ſatisfying 
of the Kings Rent : And there Skipwith Juſtice ſaid, That for any 
thing which coucheth the King and may turn to his advantage to baſten 
the Kings buſineſs, that the Exchequer had juriſdiction of it,, were it. a 
thing Spiritual or Temporal. 7.44 £.3.43,44. the like Cale, but there 
itis of a Penſion; And the Caſe of 38 Aſ.20.was the Caſe far Tythes : 
See alſo 12 E. 3. Swalds Caſe to the fame purpoſe. If two Coparceners 
bein ward to the King , upon a ſuggeſtion that one of thelh.is indebred 
to the King, the ſtaying of his Livery ſhall be for his moytie untill the 
King be ſatisfied his debt; but the other ſiſter ſhall have Livery of the 
other moytie which belongs unco her, Fitz. N.5.263.4. Afich 19 E.3. 
and H;#.20.E.3. whith was one and the ſame Caſe. The Kings Debtor 
brought a Q#0 minw inthe Exchequer againſt his Debtor: the Defen. 
dant appeared, And the Plaintiffe afterwards would have been Nonſuic, 
bur: the Court would not ſuffer him fo: to be : And it was there faid, 
That a Releaſe by the Kings Debtor unto his Debtor would not dif- 
charge the Kings Debtor as to that Debt. In a Q20 minus in the Ex- 
chequer upon a Debt upon a ſimple Contra , the Defendant cannor 
wage his Law, becauſe the King is to have a benefit by the ſuit, although 
the King be'no party to the ſuit, (f.4.pa#.95. - | BED 
The fourth Prerogative which the King hatb, is, That the King ſhall 
have an Accomp againſt Executors, becauſe the Law there maketh a 
privity ; -it being found by matter of*Record, that the Teſtator was 
indebted to the King, which Record cannot be denied. Butin the Caſe 
-of a common' perſon an Accomprt will gor -lie againſt Executors for 
want of privity. The Accompt which the King brings is a4 computandum 
ad Dominun Repem,c5c. without ſerting forth how the party came liable 
to-accompt:Bur.a common perſon in his accompt brought.ouglt to ſhew 
how that the party was Receiver, Bailiff, &c. It a man doth-entermeddle 
with che Kings Treaſure (the King pretending a title to: it) he ſhall be 
chargeable' for the ſame to the King, C.11.part 89: the Entl of Devon- 
frire's caſe, The Maſter of the Ordnance pretending that the old —_ 
Pp 2 ; an 
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and unſerviceable Ordnance belonged unto.him by reaſdn'of his O flice, 
procured a Privy-ſeal, &c. and afterwards diſpoſed of them to his own 
aſe, and dyed : And his:Executor was+forced to accompt for: them. 
Sir Walter Mildway.s Caſe ; . Mich. 37. & 38 Eliz. Ror.312. in-the 
Exchequer. Sir Walter — was Chancellor of the Exchequer, and 
ſuggeſted 'umto the Lord Treafurer of Exg/and, That his Ole was of 
reat attendance, and deſired the Lord Treaſurerthat he would be-plea- 
fad to allow unto him 100l. for his dyet, and 4ol. per annum for his-at- 
tendance ; which the Lord Treaſurer did grantunto him,and he enjoyed 
itaccordingly, and afterwards dyed, .and his Executors were forced to 
accompt- for it; and to pay-back themony for all the.time- that their 
Teftator: received it. C11. part,90,51: there is cited, That: Sir liam 
(avendiſhwas Treaſurer of the Chamber of King H.8. E.6. and Queen 
Mary, and that che was-indebted to K..E,6. and'to Q. Xary; and 
that being-ſo indebted he purchaſed divers iands, and afterwards aliened 
them; and gook back an eſtate therein to himſelf and his wife, and after- 
wards dyed withont rendring any Accompe : the Terre-Tenants of the 
land- were charged to anſwer to Q. Elizabeth for the monies,to which 
they pleaded the Queens ſpecial Pardon ; and it was in-concluſton ſaid; 
That the Paflon was a matter of grace ex gratis, butin Law theTerre. 
Tenants were chargeable to the ſaid Queen for the monies, v.Com. 321. 
5 Eliz. Dyer 244,245--in the Exchequer, Afich.24.E.3. Rot.11.ex parte 
Rememb.Kegis, Thomas Farel Colletor of the -Fifteenths and Tenths 
bring ſeiſed of lands in Fee, and being poſſeſſedwef divers goods and 
chartels, at the time when he entred into the ſaid Office (being then in- 
debted to the King) did alien them all, and afterwards dyed without 
heir or Executor: And a Writ went out unto the Sheriffe to enquire 
what lands ane tenements goods and chattels he had at the time he en- 
tred into the-faid Office; and: Pracefle iſſued forth againſt the Terre. 
Tenantsand the Poſſeſſors of his goods and chattels ad compntand. pro 
colletione predift. &- ad reſpondendum &: ſaticfatiendum. inde Domino Regi, 
Y.Dyer,160, 50 Aſſ.5. A notable Caſe to this purpoſe, Afich.30.E:3. 
rot.6, William Porter Mint-Maſter did covenant with the King by In- 
denture enrolled, That for all the Bullion which ſhould be delivered 
.nd C qmbium Regis pro Moneta faciend. that mony ſhould be delivered 
- for'it within eight.dayes: which Covenant he had.broken, and there- 
fore the King paid the Subject forthe Bullion +. And afterwards becauſe 
ro Walwejen and Richard Piccard duxerunt & preſemtaverant dift; 
Filliam Porter in officium ilind tanquam ſufficientem, (and that they of-. 
fered to be Sureties for him, þut were not accepted of ) which they, 
did confeſle;; - Ideo: conſideratuwms eſt quod predi3. Walweyen & Piccard 
onerentur erga Dominum Regem : And they afterwards were charged to 
ſacisfie the King for all the monies which the King had paid for the. 
 fajd Porter : And although that. none of the Kings trealure _ ch, 
elit, 
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their hands;northey had not any benefit as appearedby anyſmatter inthe 
Cafe, yer becauſe they were the means and cauſers that the King ſuſtain- 
ed damage and loſſe, they were adjudged to be chargeable to the King, - 
C.1T.par.9 3. this Caſe is there cited. oy 
- Upon theſe Caſes vouched by me, I make divers Obſervations. 1, I 
obſerve, That from Age'to Age what care the Judges had for the advan-- 
cingand the recovering of the-Kings Debts ; becauſe Theſaurus Regis eſt 
vinculum Pacis &- Bellorum neruns, And it isthe ————— of all 
| bounty unte-the' Subje&. 2. I obſerve, That the King hath a Preroga- , 

tive for the Recovery of Debts due unto him: 3. I obſerve, That al. 

though the Debr due to the King be puiſne or the lefler Debt, and al-: 
though the Debtor be able and ſufficient to pay both Debts, »zx. the 
ray 2 pars and the Debt owing to the SubzeR, yertthe Kings Debt is to- 

rſt paid. | | 

Now to afply theſe caſes to-the-Cale in queſtion Heres a Subje&t who 
ts.indebted to the King ; And I ſfay,That the Lands whictt ſuch a Debror 
hath in fiis power and diſpoſe ( alchough he hath not any-Eſtate in the 
Lands) ſhall be liable to pay the Debt to the King: And 1 fay, That 
Sir (rt opher Hattox had a Fee in the Mannorsand Lands in this caſe; 
And although he did convey them boxa fide, yet untill his death by reaſon 
of the Proviſo of Revocation they were extendable. 71.24. E.3.Ror.4. 
Walter de: Chirtos Cuftomer , who was indebted-to.the King for the 
Cuſtoms, purchaſed Lands with the Kings monies; - and caufed the 
Feoffor of the Lands to enfeoffe certain of his friends, with an intent 
to defraud and deceive the King ; and notwithſtanding he himſelf rook 
the profits of the Lands to his own uſe: And thoſe Lands upon #n In. 
quiſition were found, and the ,values:of- them, and retorned into the 
Exchequer ; and there by Judgment given by the Court-the Lands were 
ſeized into the Kings hands, to remain there untill he was fatisfied the 
Debt due nnto him ;. And yet the Eſtate of -the Lands was. never-in 
him : But becauſe he had a power,viz.by S«bperia in. Chancery to com 
pell his Friends to ſettle:the Eſtate.of the Lands uporchim,therefore they 
were chargeable to the Debt. You: will ſay perhaps, there was Covin 
in that Caſe : :But I ay, that neither: Fraud, Covin, nor Colluſion' is - 
mentioned in the Report in Dyer 160.E.11.par.92. And that Cafe was: - 
a harder Caſe then our Caſe is :. For Falter. de Chirton in that Cafe was - 
never ſeiſed of the ſaid lands: But in our Caſe Sir Chriſtopher Hartox + 
himſelf had.the lands ;. And when he had: the- lands. he was affured cf . 
the Office, although he had not the poſſeſſion of it, For he was ſure that - 
no other could have it from him, and-no other could, have ir buthimſels. 
And for another cauſe, our Caſe is a ſtronger-Caſe then the-Caſe of . 
Walter: de Chirtou : For Chirtos had no remedy in Law to. have the - 
lands ; but his remedy. was only.in a Cours of Equity, and-@ remedy mn. 
Canſc” onely - But in-our Caſe, Sir Ehriſtapher. Hatton chad. pre m: 
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which he mighrlet the land to paſſe, afd yet he had a power to pull if 
back again at hjs pleafure : So as he had the diſpoſition of it ; but before 
the alteration of the uſes he dyed : And if he had been living ( being 
indebted to the King ) the King might have extended the lands, becauſe 
that then he had :the poſſeſſion of them. There-were two Confideriti- 
ons which moved Sir Chriſtopher Hattox'to Convey the Lands,: the farſt | 
was honorable, viz. For the payment of his Debts ; the fecond was na- 
tural, viz, For the preferment of his Children. Although the Convey- 
ance of the Lands for payment of his Debts was but for years, yet the 
ſame was too ſhort, like unto a Plaifter which is too ſhort for the ſore : 
Eor the Covenanters were nothis-Executors, and ſo they were not liable 
to Debts : And although he be now dead and cannart-revoke the former 
uſes, yet he had the power to revoke the uſes during his life ; And ſo he 
was chargeable for the Debt due to the King. f | 
Tanfield Chief Baron agreed with Juſtice Dodaeridge in aH as before : 
And he faid, That all powerful and ſpeedy courfes-ate given unto the 
_ for the petting in of his Revenues; |and therefore he ſaid. he had 
the faid Prerogatives as have been recited'- And in >5 E.3.5x libro rabro 
in the Exchequer, there the Foundations of the ſaid-Prerogatives do ap- 
pear. If a common perſon arreſt the body in Execution, he ſhall 'not 
reſort to the lands, contr. to Blumfrelds Caſe, C. 5: par. The egurſe of 
the Exchequer makes'a Law every whiere for the King. If any Officer 
be indebted unto the King and dyeth, the courſe 'of che Exchequer is, 
For to call' in his Executors or the Heir,or the Terre-Tenants to anſwer 
the Debt ; and if he hath'no lands, thera 'Writ iſſueth out of the Ex- 
chequer to know what goods he had, and to whoſe hands they be come. 
All Inquifitions concerning Lands inthe like Cafes are, Habit vel 
ſeiſerus ; and not that he was ſeiſed onely, The'word Habit is a large 
word, and in it is 'contained a(diſpoſing power. But in this Caſe Sir 
Chriftopher Hattos had a power every day to reyoke the uſes ; And when 
he had once revoked thiem, then was he again as before ſeifiruws. 7 H. 6. 
in the Exchequer, the Kings Farmor had Feoffees' to his uſe, and dyed 
indebted to the King : And upon an Inquiſition it was found that 
( Habit ) for he had them-in: his power by compelling his Feoffees' by 
Equity in Chancery; and therefore it was adjudged that the King 
ſhould have the Lands in the Feoffees hands intextent. But in this caſe 
Sir Chriſtopher Hatton _ have had the Lands in him again without 
compulſion by a Court'o —_ for that he'had power to revoke the 
uſes in the'Conveyance at his pleaſure. ich, 30. H.6.rot. inthe Ex- | 


chequer - A Clark of the Court was aſffigned to receive monies. for the 
King, who had Feoffees of lands to his uſe - And the lands were found 
and ſeiſed for the Xings monies, by force of the word Habit. 32 H.6. 
Philip Butler's Caſe, whoowas Sheriffe 'of a County, being indebted'to 
"the King ; his Feoffees were chargeable to the Kings debr by force - 
the 


Sir Edward Coke's Caſe. 295 
the word Habuir; For habit the lands in his power. 6 E.4. Bowes Gaſe- 
acc; 34-H.6. A widow. being indebted to the King, her Feoffees were 
chargeable-to pay the Kings debt, becauſe ſhe had power of the lands; 
It being found by Inquiſition that habir. 1 R.3. the like Caſe, And 
24 Eliz. in Afergar's Cafe it was adjudged, That lands purchaſed in the 

names.of: his Friends for his ute, were extended for a debt due by him to 
the King; © LE 
obar Lord Chief Juſtice of the Common Pleas argued to the ſame 
purpoſe, and agreed with the other Juſtices; and he faid in this caſe ir 
was not material whether the Inquiſition tind the Deed to be with power 
of Revocation; For he ſaid that the Land is extended, and that the ex- 
tent remains good untill it. be avoided :! And he ſaid that a revocable 
Conveyance is ſutficient to bind the Parties themſelves, but not to bind 
the King; but the Lands are lyable into whoſe hands ſoever they come. 
When a man is ſaid to forfeit his body,it is not to be intended his life, but 
the freedom of h's body, Impriſonment. At the Common Law a Common: 
perſon could neither take the bodie nor the Lands in *Execution ; But 
yet atthe Common Law a Capias lay upon a force, akjjough-tt. didinot 
ke in cafe of. Debt, *'Agreement, &c. The King 1s Parens Legmmm, be- 
caufe the Laws flowed from him: he is Aarites Legum, For the Law 
is as it were under Covert Baron; be is Tutor Legxm, for he is to direct 
the Laws, and they defire aid of . him.: And hefaid thatall the Land -of 
the Xings Debtor are liable to his Debt. The word (Debitor) iS nomen- 
equivocum, and heis.a Debtor whois any ways chargeable for Debr,. 
Damages, Dutie , "Rent behind, &c, The Law amplifies evry thing 
which is for the Kings benefit, or made for the King. If the King re... 
leafeth all his Debts, he releaſes only debts by Recognizance, Judgment, 
Obligation, Specialtie or Contract: Every thing for the henefit of the 
King ſhall be caken largely , as every thing-againſt the King ſhall be ta-- 
ken ſtrictly; and the reaſon-why they ſhall be taken for his benefic is 
becauſe the King cannot.ſo nearly look to'his particular , becauſe he i, 
intended to confider ardaaregni pro boo publice. . The Prerogative Laws; 
is. not the Exchequer Law, but 1s the Law of: the Realm for the King, . 
as the Comme») Law is the Law of the Realm for. the Subjet-.; The. 
Kings Bench is a Court forthe Pleas:of the Crown, The Common Pleass 
isfor Pleas betwixt SubjeR and Subjet;, andthe Exchequer'is the pro=- 
- per Court for the Kings Revenues; 13. £.4.6. If the King hath a-Rent-. 
charge, he by his Prerogative.may diſtrein in any the Lands of the Te- 
nant, beſidesinithe Lands charged with the Rent,44+£.:3. 15. akteugh» 
that the partie purchaſeth the Lands after the. Grant.made toc tbe King,', 
but then it is not fora Rent, 'butas for adutie to the King ©: And: the - 
King in fuch caſe may take the Body, Lands and Goods'in Execution, 
See the Lord Norths Caſe, Dyer, 161. where a man became Debtor to. 


the King upon a ſimple: Contrat;. M7 When he was Cagottenps, 
the. 


theAvgmentation received a Warrant fromthe Privy Councel, ceftify- 
ing the pleaſare of King E. 5. That whereas he had fold to R. &c: Thar 
the faid Chancellor ſhould take Order aiudiſee the delivery of &c. and 
ſhould take Bond and Sureties for the King forthe payment of the mo. 
ney ; By force of which Warrant , heſent one T. his Clark torakea 
Bond of xy. for the mn of the money, and hetook Bond for the 
King accordingly, and brought the fame to the Ghancellor his Maſter, 
and deliveredthe ſame to him to the Kings uſe ; and preſently after. he 
deliverd cheſame back to T. to deliver over to the Clarkof:the Court, 
who had the charge of the kerpioy ef all the Kings Bonds and:Special- 
ties: And when T, had received che ſameþback, he.praQtifed with &. and 
W. to deliver. them the Bond to be-cancelled, . andfo-it was done., © and 
cancelled : And.it was holden in that Caſe, becauſe thatthe ſaid Bond 
was once in the power and poſſeſſion of N, that be was chargeable 
with'the Debt : Bur the Queen required the Debt of .R. and-F. who 
were able to fatisfie the Queen for the ſame. EL . 

In Mildmay's Caſe cited before,there it was holden, Thatthe Queen 
might take her Remedy either againſt the Parties, who. gave the inſuffi- 
cient Warrant, or againft . 4i/dmay himſelf at henEleftion. --So a man 
(he faid) ſhall be lyable for damages ro:the-King,  for:that is taken to 
be within the word (Debita.) In Porters Caſe cited before , - chere was 
neither Fraud , Covin, nor Negligence , and yet the perſons who pre- 
ogigence, whom they qreſerend vo bedlater cf cheKGe Bat in har. 

gence, whom to be Maſter of :the Mint, But in | 
Cie The roiphiry; 449" of Porter were delivered to his Sureties as 
in Execution. : to repay them..rhe monie which the Xing had levied of 
them. Theſe Cales prove that the word (Debitor)'s taken.ina large 
ſence: Thattche Xing ſhall have for che Debts due to. him, the Bodie, 
Goodsand Lands in Execution, The word (Goods) dothextend to 
whatſoever he hath, :1.:H. 7. 26. The :King ſhall have the Debt 
which is due to his Debtor upon a ſimple-GontraR ,. and* therein the 
Debtor of-the-Debtor ſhall not wage his Law-: For after you ſay that 
you ſue for the King, itis the Kings Debt, andthe King if he pleaſe 
may have Evecution of it. An Ejettione firme was broughtin the Exche. 
.quer by GarraWay againſt R. 7, upon an Ejetment of Lands in Wales; 
and it was maintainable inthe Exchequer,as well as a Suit ſhall be main- 
tainable here for an Iatruſion' upon Lands in Fa/cs upon the King him- 
ſelf: and the Xing ſhall have Executionof the thing, and recover Da- 
mages,.2s he ſhallina Qxo minus , in fatisfation of a Debt which is 
due by his Debtor to the Xing: $. H. x. 10, Therethe uy Hegrrtrg 
could not have Qeo winuc in the mores 141, TheCafe t was, 
That a man Indedted to the :Xing was made Executor, - and by a Qeo 
vinne faed one in the Exchequer who was indebted unto his Teftator 
wpon a fimple ComraQ , as for his proper debt ; and the Quo avinm, 


would 


ot tg ie 0 hs ICY + \ . n —__ wa wits" 2 Sa ih hd 
© 5 MF J mY To tha ? = J W "pe [a 3 OO TE "IN 
bs” * WY SL - # - \ 4 = A L EY” SY —_ us Fe Ee v ets ” 
z L Bw is _; - F128; 348 in. J Le 
5 Y WW _— As *L 5 x 7.» by WY 7 365 = 
, E : F< ; 0 p49 
3 - - - 
4 EN-I - tp - , «at. . %.. / } 4 ” 
P_ ” a To J 6 . T 
q *S 3 " ay . Ig. , 
2 £ po” *% "4 0 " Ps os o * 
I - & . ; xt > © 
L Q g 4 % 
, { Ll - 
. t 
. _—_ 
- 


"Sir Edward (okes Caſe, 297 


would not lie, becauſe the King in that Caſe could not ſue forth Execu- 
tion ; and every Quo mwinxis the Kings Suit, and is in the name of the 
King, 3$. Af. 20. A Prior Alien: was arrear in Rent tothe King, The 
Prior brought a'Qgo winxc in the _— againſt a Parſon for detai- 
ning of Tythes, ( here is a variance of the Law and the Court; for the 
Rightof T ought to be determined by the Eccleſiaſtical Law)andir 
was found by Verdid for the Prior. A Serjeant moved, That the Court 
had notjuriſdiction of the Cauſe; To whom it was anſwered, that they 
had and ought to have Juriſdiction of it ; For that when a thing may 
.turato the advantage of the King and haſten his buſineſs, that Court 
had JuriſdiQion of it; and divers times the ſaid Court did held jurif- 
diction inthe like Caſe : and thereupon iſſue was joyned there, and the 
Reporter made a wir of it; But it ſeems the Reporter did notunder. 
ſtand the Kings Prerogative : For itis true , That ſuch Suitfor Tythes 
doth nor fall :nto the Juciſdition of the Kings Bench, or Common 
Pleas; but in the Exchequer it is-otherwiſe; And if the Suit be by Qzo 
minus, itis the Kings Suit. | or 
At a common perſons Suit the Officer cannot break the houſe and en- 
ter, butat the Kings Suit he may : And a common perſon cannot enter 
into a Liberty, bur the King may if it be a common Liberty : But for 
the moſt part when the Xing granteth: any Liberty , there is a clauſe of 
Racepege in the Grant ; That when it ſhall curn to the prejudice of 
the King, as it may do in a ſpecial Caſe , there the King may enter the 
Liberty ;- and a houſe is a Common Liberty, and the Execution of 
Juſtice is no wrong when it is for the Xing - The Xing hath the prece- 
dencyfor the payment of his Debts to him,as it appeareth in Serixg fel- 
lows Cale cited before by Juſtice Dodderidge : And when Lands are once 
lyable to the payment of the Kings debts, let the Lands come to whom 
you will, yer the Zand is lyable ;o his debt, as it appeareth in Caven- 
diſhes Caſe, Dyer 224, 225. which was entred Paſc. 2. Eliz. Rot. 111 1. 
in the Exchequer,.50. ef. 5. Aman bindeth himſelf and his heirs and 
dieth, and the heir alieneth the Land ; the Land is diſcharged of the 
Debt as to the Debttee; But inthe Kings Caſe, if at anytime the Land 
and Debt meet together, you cannot ſever them without payment of the 
Kings debt, Fd. Littleton : Executors, and foe Adminiſtrators are 
chargeable in an Account to the King: and the 'Sayipgs of Mr Lir- 
tleton are adjudged for Law, and are oo : A faletn Market over, 
nor a Fine and Novxclains ſhall not bind che King; and o it is of things 
bought of the Kings Villeyn, becauſe N x/um rempus occnrrit Reg: : - 
A commoa perſon in London, by Cuſtom may attach a Debt in anothers 
hands: As he may come into.Court and fhew that his debror hath'nor 
any thing in his hand to fatisfie his debt, but only that debt whichisin _ 
the.hands of another man; and that Cuſtom is allowable and rea- 
Qq ſonable 
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- fonable; And if it ſhall be reaſonable for a Subject ſo-tq attach a Dobe, 
.will yqu have it unreaſonable for the King,?. Befoxe the.Starme of 25. 
E.3.cap.19.The King might prote& his Debtar-as.it appeareth þy the 
Regiſter 281. and Firz. 28. 6. But the Statute of 25;:E::3. gave the 
Partie a liberty to proceed to Judgement, but doth barr him from -ta- 
ſing forrh of Execution upon'the Judgment, untill the King be atish- 
ed his Debt. In Dyer 296; & 297, a man condemned 10 the Exche-. 
quer for a Debt due to the Queen, was committed to the Fleet, and be- 
ing in Execution he was alſo condemned in the Kings Bench at the Suic 
of a SubjeR upon a Bill of -Debt in Cxſtodia 2dari/calli Mariſcalcis : 
Afterwards upon prayer of the Partje , a Habeas Corpus cum canſa was 
awarded out of the Kings Bench to the Warden of tbe Fleet, who re- 
corned the Cauſe ar ſupra , and be was remanded to the Fleet in Execu- 
tion for the Debt : Afterwards, a Command was-given by the Lord 
Treaſurer upon the Queens behalf , to ſuffer the Priſoner to go into the 
Countrie to calle& and levie monie,, the ſooner to pay the Queen 
her Debt : In that Caſe the Subject broughtan aRian.of Debt againſt 
the Wardenof the Fleet upon the Eſcape, who juſtihed the Eſcape by 
the ſaid Commandment; It was holdenin-that caſe, That although the 
Partie was in Execution for both the Debts , yet before the Queen was 
ſatisfied, the Execution for the SubjeR did not begin, For the King can- 
not have equallto have intereſt in the Body of the Priſoner  S;-m/ cum 
zo : Bur if the Caſe were as Laſſelscaſe, 3. Eliz. Nyer, then he might 
be in Execution for the King, andfor the Subjeat. ' '. - | 
 Laſſels was taken in Executionat the Suit of a Subjet, and before 
the Writ was retorned, a Writ for the Queen came to the Sheriffe, and 
Laſſels was kept in Execution for the Queen : In that caſe Laſſe/s was in 
Execution for them both, zz, the Queen and the Subject. So there is 
a difterence where the Partie is firſt taken for the King , and where he 
is firſt taken for the Subjeq. a. 1: \ 0A 
Now I will conſider of the Caſeat Barr ; Whether the Land might 
* beextended notwithſtanding the Conveyance made. The Kings Debt 
15 to be taken largely, and ſo Goods in ſuch caſe are to be taken largely, 
and ſois it likewiſe of Lands, viz. any. Land; beit Zand in Uſe, upon 
Truft, by Revocation. By the Law, Debts are firſt to be paid, then Le- 
acies., then childrens preferments; There is a difference where the 
and was never in the man , and where it was once in him , {".8. part- 
163. Mights Caſe; Might purchaſed Jandsto him-and to his heir; It 
was refolved that this original Purchaſe could not be averred to- be by 
Collufion , to take away the Wardfkip,, which might accrue after the 
death of Aight, forthey were Joynts, and the ſurvivor ſhall: havethe 
whole : Note, that there was no fraud, for that it was never-in him; but 
if ithad once been the Zands ovly of Might , and . then A4zghr had 
made the conveyance to him and his heir, then it would have been fraud 
| ia to. 
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to have deceived the King of the Wardſhip.' In the Caſe at Barr, Hats 
Toy hath not aliened the land, For an Alienation is, aliennns facere; and 
here he hath not made it the Jand:of another, having a power of Revos 
cation. Sir oh» Packingron Mottgaged his lands for roo/. The Mortga. 
gee enfeoffed Wand wichin the time of Redemtion, Packingron and he th 
. whom the money was to be paid , agreed that Packs»gton ſhould; pay 
him 30/. of the faid 100/. and no more ; and yet in appearance 'for the 
better performance of the Condition, it was agreed that the whole 1007. 
ſhould be paid; and that the reſidue above 30/. ſhould be repaid back to 
| Packingron, which was done accordingly. It-was reſolved in that Caſe, 
thatthe ſame was no performance of the Condition, becauſe it was not 
a payment anime folvends: And ſo in this Caſe there was not any allie- 
nation anims allienandi; For Sir Chriſtopher Hatton gave the Lands, but 
yet he kept the poſleſſion, and received the profits of them ; And if - 
Sir Ehriſtopher Hatton had given the land with power of Revocation, or 
reſerving as in this Caſe he did an Eſtate for his own life, it had been all 
one. If a man deviſeth the profits of ſuch lands , the lands themſelves 
do paſs. And a Conveyance of lands-upon Condition not to take the 
profits,is a void condition in Law, Lir.462,463.A Feoffment'is made up- 
on confidence, and theFeoffor doth occupie the,land at the will of the 
Feoffees, and the Feoffees do releaſe unto the Feoffor all their right, 
Litt. 464. there it was ſaid that fuch a-Feoffor ſhall be*'ſworn upon an 
Inqueſt, if the lands be of the value of 40s. per\an»»m, and that by the 
Commoe#Law; Therefore it feemeth.that the Law doth intend , That 
when a manhath Feoffees in Truſt, that the lands are his o\vn;and then 
if in ſuchecaſe the Commonwealth ſhall be ſerved , ſhall notthe King 
who is Pater reipublice be ſerved , fo as he may be ſatisfied his debts? ; 
_ Tf the Caſe of Falter de Chirton had never been, yet I ſhould now have. ' 
the ſame opinion of the Law in ſuch Caſe as the Judges then had. The 
King is not bound by Eſtopels, nor Recoveries had betwixt ſtrangets, 
nor by the fundamental Juriſdi&ion of Courts,as appeareth 38. Af]. 20.: 
where a Suit was for Tyrhes in the Exchequer, being a meer ſpiritual 
thing ; and ſhall he be bound by a Conveyance ? Ano. 16.. H. 6- then 
in the time of Civil War Uſes began; and of Lands in uſe the Zord. 
Chief Baron Taxfeld in his Argument hath cited diverſe caſts where 
the lands in uſe were ſubje&t and lyable to the debt of Ceftay que uſe in 
the Kings Caſt, and ſo was' ir untill the Statute of 27. H. 8. of Uſes was 
made. PBabbington, an Officer inthe Exchequer, had lands in the hands 
of Feoffees upon Truſt , and a Writ iflued out, - and the lands were ex- 
tended for the Debt of Fabbirgron in the hands of. his Feoffees. Sir Ro- 
 bert Dudley having lands in other mens hands upon Truſts ; the latids 
were ſeized into the Kings hands for a contempt-{( and not for-debt or 


OE damagts:to the King; ) . And iri this Caſe alchough that the inquiſition 


2 Revocation, 
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do find'the Conveyance , but have not found: it to be: with. power of 
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| Revocation, ;. yet the Land being exeended, it is well extended untill the F-- 
contrary doth appear; and untiltthe extent beavoided by matter of Re. 
cord, viz. by Plea, as the Lord Chief Baron hath ſaid before. | | 
_Tey Chief Juſtice of the -Xings-Bench argued the ſame day, and his 
t in effect did agree with the other Juſtices in all things, and. 
therefore I have forborneto report. the ſame at length. And it was ad- 
judged, That the Extent was-good;-and the Land well decreed accord- 
1ngly. — | 


—— 
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417. The Lord: SazrrietD and RarcLiFys Cale. 
a Writ of Error brought to reverſe a Judgment given in a Afor- 
F#rans de Droit in the Court of Pleas, The Caſe was put by &larvile 
- who argued for Ratcliffethe Defendant, to be this. 2 FE. 2. Afalew being 
ſeiſed of the Mannor of 1zlgravein Fee; gave the fame to A. Bigor in 
rail, which by divers: diſcents-came to-Sir Ralph Bigot in'tail, Who to 
Zannaris 6 H,8, made a Feoffment unto the uſe of his laſt Will, and 
thereby after his Debts paid declared the uſe unto his right heifF in Fee, 
and 9. H. 8.*dyed. The Will was performed: Francs Bigot entred 
ing Tenant.in tail, and 21 Z.8.made a Feoffment unto the uſt of him- 
felfand Katherine his wife,and to the uſe of the heirs of their two bodies. 
Ehen came the Statute of 26 H.8. cap.13: by which Tenant in tail for 
Eaeaſon is to forfeit the Land which he hath in tail. Then the Statute of 
hi 8. of Uſes is made, Then 28 H. 8. Francis Biget did commit 
reaſon, And 29 H.$.he was attainted and executed ſor the ſame. &4nno- 
3T H.$. a private A& of Parliament was made, which did confirm the - 
Attaindor of Francis Biget, and that be ſhould forfeit unto the King 
(word forword as the Statute of 26 H.8.is) faving to all ftrangers ex- 
ceptthe Offendor and his heirs, &c. 3 E.6- The heir of Francis Biget - 
is reſtored in blood, Karherize entred into the Mannor and dyed ſeiſed- 
$.E1:z. their Ifſue entred, and married with Francis Rarcliffe, and had. 
Iflue Roger Ratcliffe, who is heirintail unto Ralpb Bigor; And they con-: 
tinue po n untill 33 £liz; And then all is found by-Office and the - | 
Land feiſed upon for the Queen, who: granted the. ſame unto the Lord - © | 
Sheffield. Francis Biget and Dorothy .die, And Roger Ratcliffe ſued. a. 
Honftran; de Droit td remove the Kings hands-from off the lands, and 
2 Scire facies ifſued forth againſt the Lord Sheffield as one of the Terre. - 
Tenants, who pleaded all this ſpecial matrer.; and.Judgment was there- - 
- upon... 


. 
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FF upongivenin the Court of Pleas for Koger Raxcliffe ; And then the Lord * 
"-Þ broughta Writof Error in the Exchequer-Chamber to reverſe 

'- the ſaid Judgment: And Finch Serjeant argued for the Lord Sheffield 
that the Judgment ought to be reverſed; And now this Term Glanvite - 
argued for Roger Rarcliffe,thatthe Judgment given in the Court of Pleas + 
ought to be affirmed, 

There are two points : The firſt, If there were a Right remaining in 
Francis Bigor,and if the ſame were ge unto the King by the Arttainder 
and the Statute of 31 H,$. Second, If a Monſtrans de Droit be a proper 
Action upon this matter, which depends upon a Remitter ; for if it be a 
Remitter, then is the Action a proper Action. The Feoffment by Ralph: 
Bigot 6 H.8, was a Diſcontinuance, andthe had a new-uſe in himſelf, to \ 
the uſe of his Will, and therito the uſe of bis Heirs: Then 9 H.8. Ralph 
Bzgor dyed, And then Francis Bigot had a right to bring a Formedon in- 

the Diſcendorto recover his eſtatetail. 2: H'8.(chen the point ariſeth) - 
Fraxcss Biget having a-right of Formedon,- and an uſe by force of the- 
Statute of 1 R.3.cap.1- before the Statute of 27 H.8. by the Feoffmenc: 
he had fo fetled ir,that he could not eommir a forfeiture of the eſtate tail. 
When a-man maketh a Ecoffment, every Right, Action, :&o. is given 
_ away in the Livery and Seifin; becauſe every one who giveth Ervery- 
giveth all Gircumſtances which belongs to'it : For a Livery is of that - 
force, that it excludes che Feoffor not only of all preſent Rights, but of: 
all future Rights and Tytles, v.C.1.par.111. and there good Caſes put: - 
* to this purpoſe. 9 H.7.1. By Livery, the Husband who-was in hope tos 
| be Tenant by Courteſie, is as if he were never ſeiſed: 39H: 6.43. The 
Son diſfeiſeth his Father, and makes a Feoffment of the lands ; the Fa-- 
ther dyeth;:the hope of the heir is given away by the Livery. 
+ It was objeRed by Serjeant Fixch, rt. Where a man hathi a right of _ 
ation-to recover land in Fee or an eſtatefor life which may be conveyed: 
to another , there a Livery doth give away ſuch a Right; and ſhalk 
 therebind him: But aneſtatein tail cannot be transferred tor'another b 
any: manner of Conveyance, and therefore cannetbe bound by ſuch 
a Livery given, I anſwer, It is-no-good Rule, That that which doth noe . 
paſſe by Livery, doth remain in the perſon which giveth the Livery. 
19 H.6. Tenant-in tail is attainted, Otfice is found-; Thie eſtate tail is 
notin che Xing, is aot in the perſon attainted, but is in-abeyance : So 
it is no good Rule:which bath been put- When Tenant in tail makerh 
| -2 Feoffment,. Non habet-jus in regneque ad rem :- If he have a Right, then 
- - itisaRightofEntre,or Action ; but he cannotenter nor have any ation 
/ ..* againſt his own Feoffment, 19 H.$.7. Dyer. If Diſcontinuee of Tenant . 
| in tail levieth a Fine with proclamations, and the five years: paſſe, and 
afterward. Tenant in tail dyeth, his ifſue ſhall have other five years, and 
ſhall be belped by the Statute, for heis the firſt ro whom the right.dorh. - 


accrue after thekine levied; for Tenant in tail hiwſelf after his Fine _ 
E&; : 
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Proclamations hath not any right : But if Tenant intail be difleiſed, and 
the Diſſeiſor levieth a Fine with proclamations, and five years paſle, and 
afterwards Tenant in tail dyeth ,. there the iffue-in tail is barred ; for 
there after the Fine leyied Toros in tail himſelf had right, fo as the 
iſſue in tail was not the firſt to whom.the Right did accrue after the 
Fine levied, C. 3. part 87. Com. 374. 4. hen Ralph Bigot made 
the Feoffment 6'H. 8. Francis Bigot bad a Right; by his own Feoff- 
ment-21 H.S$.his Right was extinguiſhed... 

The ſecond ObjeRion was upon the Form of pleading in a Formedos, 
viz. Poſt cajus mortem diſcendere 'debet to him, vis. the iſſue. Then the 
Anceſtor had ſuch a Right, which after his death-might have diſcended 
to his iſſue ; Then that proveth that the Anceſtor by his. Feoffment 
hath not given away all the Right. I anſwer, The form is not Poſ c#j445 
mortem, but Per cj morrem ; and the Poſt cnjus mortem diſcendere 
debex is not traverſable ; and therefore itiis but matterof form,and not of 
ſubſtance. 01d Entres 240. One dum n0n' fuit compos meutis maketh a 
Feoffment, he ſhall not avoid the Feoffment, becauſe that the Law doth 
not allow a man to ſtultifie himſelf, C.4.pere 124. But his heir after his 
deathmay avoid the Feoffment of his Anceſtor ; for de 5p/o diſcendit jus, 
although the Father had nota Right in his life, _ 1 0 

It was thirdly objected out of C.4. pert 166. b. where it-is ſaid, That 

if an Ideot maketh a Feoffment, the King ſhall avoid the ſame- after 
Office found. I anſwer, That the Book it ſelf dothicleer the objection : 
For it is in regard of the Statute of Prerogativa Regis, cap. 9: Ita quod 
»whllateuns per coſdem fatnos alicnentur, &c. and not in.reſpet of any 
Right which the party hath who makech .the Feoffment.” By the Com- 
mori Law, Tenantin tail, viz. He who had a Feesfimple conditional, 
had not any right after his Feoffment : 'Then the AQ of Weſt. 2 cap. 1. 
makes ſuch a Fee an Eſtate in tail, and provides for. the iflue in tail, for 
him in the Remaindor or in Reverſfion, but not for the party whs made 
the Feoffment or Grant ; for a Grant of Tenant in tail is not void as to 
himſelf. 3Magdalen-Colledge Caſe; A Leaſe by a-Parſon is good againſt 
himſelf, but voidable againſt his Succeſſor: And fo the ſame is no Ex- 
ception, Diſcendit jw poſt mortem,&c. WE 

The fourth ObjeRion was, That although Tenant in tail had made: a 

Feoffment , yet he remained Tenant to the. Avowry of the Donor; 

and therfore fone right of zhe,old eſtate tail did remain in him. I anſwer, 

5 E.4.3-4. 48 £.3.8-6. 20 H.6.9.'14 H-4:38. b. C.2.part 30.4+ The 

marter of the Avowry doth not ariſe out of the Right or Intereſt which' 

a man; hath in the Land, but out of the Privity : As when the Tenant 

maketh a Feoffment, he hath neither right nor intereſt in the Land, yer | 

the Lord 1s not compellable to avow upon the Alience: before notice: 

In a Precipe quod reddat the Tenant alieneth:; yet he remainech Tenant 


as tothe Plaintiffe, and yet he hath not either a Right or any Eftate as to 
the Altenec. | The 


T—_— The Lord's beffieldand Rate biffs Caſe. 303, 

- h i Fhe fifth ObjeQion was-upon the Statute of 1 R-3.cap. 1; Alf Feoff- 
ments &c.:.by Ceſtuy que.uſe ſhall be effetual. to him co whom it was 
made againſt che Feoffor and his heirs. I anſwer, -The words -of the 
Statute are/to be conſidered, Al Feoffments, 8c: T deſire to know how 
this affirmative Law doth take.away the power of the Feoffees: And 
the Feoffces are bound by the Feoffment of C:tay que m/e, and are ſeiſef 
to the = of ſuch Alienees. 27 H. 8.1: 3.6.by Fitzherbert: If (eftny que uſe 
enter and maketh a Feoffment with warrantie, &-- bur chere are not 
.words thatthe old rights are:given away.The Feoffges'to uſe before the 
Statute: of 1 R.3.c.1. mightonly make Feoffments; bur after that Sratnte 
Ceſtny que uſe might alſo make Feoffments of the Lands: And fo the 
Statute of 1-R.3. did not take awayzhe power of the Feoffees, for they 
yet may make Feoffments;.. but it: vid enlarge the power of Ce/tay que 
aſe,,Com.351,752. Thenthe Queſtion/further riſeth : 'If Francis Biget 
had any Right in the Tail which might be forfeiteg by the Statutes, by 
26 H.g.'and 31 H.$. A particular At made for the Attaindor of the 
faid. Francis Bigor. From the time of zeſt, 2. cap.1. untill the Statute of 
26 H.8.cap 4.3. there were. many Bills preferred in Parliament to make 
Lands which were entailed to be forfeited for high-Treaſon;'butas long 
as: ſuch Bils were unmasked, they wereſtill rejefted: But 424026 H:S$. 
then at a Parliament a Bill was preferred, That all Inherirances-mighr be 
forfeited for Treafon;' { ſo that (as under a vail) lands in tail were for- 
feited for Treaſon) which was accepted of. The Statutes of 26 H.$. & 
31 H.8: arenvtto be taken or extended beyond the words of the-Sta- 

| tute, which are, That every Offender hereafter yu Ao 1 of any man- 
ver of high T reaſon, by Preſentment,, confeſſion; Verai. or Proceſs of Ont- 

Iawzy, ſhall forfeit, &-c:\ It dothr not appear that Frances Bigor was at-- 

tainced-in/any of theſe wayes ; For the Inquiſition is, 'Thar he- was In- 

dicted-and convicted, but Now ſequitur that he was convict by any of 
thoſe wayes, viz. Verdi, Confeſſion, or Outlawry;: And one may be - 
attainted by other means: :4'E:4: in Placito Parkianeenti, Mortimer was 
attainted by Parliament; 1 R.2. Alice Percy was attainted by Judgment 
of the Lords and Peers of the Houſe of Lords-in Parliament. © 

It was objected, That after an IndiAment Verdi ought'to follow : : 

Lanſwer, Nox ſequitur : for it may be without Verdi, 2:2. by ftand-. 

ing mute-z. And-thenche Statute of -26- H. 8: 'derh norextend'umts it, 

(-3-part 19,11, Admitit were an Attaindor within the'Scatare-of 25 

H.$. yet Francis Bigor had notſuch lands which might-be- forfeited, 

EC 3. pars io. For this Statate doth not extend to Conditions or Rights; 

And C.7. pare 34. this AR of+26-H, 8. doth'not extend toRights and 

Titles: :. And-it' is cleer that Francis Biyor had not any Eſtiite within .- 

the letter of the AQ, 0 OT OR 

\ It was objected, That if we have not ſet- forth the fall Title of the - 

King in the -240»ſtrans de Droit, then is the Aſorſtrans de Droit — 
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cfeicall ſuch: Lands, 


te in.the Petition; ar 
pitt Apr of the Giftof. 


_ - Janſwer, That within two years after .that Judgment., upon ſolemn 
argument it wasad;judged contratie, Com. 562+ It was objected that in 
that Caſe a Writ of Error was brought, Com. 56: and that-the Judge- 
ment was affirmed inthe Caſe of 4/yghan, | anſwer, that the ſame 
6 y' by reaſorof the Plea in Barr : And Cow 565. there Plowden con- 

| chat the Judges were got agreed of the maxter in Law ,. and.the 
Lands in queſtion in #/a/fpgews Cale do remain with dale. and. 
this day are x 5 arc cothe Judgment given in'alnghensCaſe: 
1r was objected; T! © Ae pn Acof 31. H. $. was made after the 


Attainder, yet.chatit (bould relate toall the Lands which Francs Ziger 


, "a 


. tobe-intended'when the King hath an Eſtate or Intereſt certain a G 
--Manent, and not when his Intereſt is ſpecially limited , when and how 


T is attainted of Treaſon, his bloodis not corrupted, 


cliffs Caſe. 

«deſcription _ Rope uy = 
The focond "oodrgenr dork of Roger Ranchi before | oth 
nquilition , forthere was « diſcent'to Roger Rerchif When Tenant in 


«9. pare. 10. 
s Caſe: And the Statuce of- 33. H. 8. tory 36D anh 
veſts forfeit for Treaſon in the King without Office found : So us 
according to the Lord ZLamley's Caſe,C.3.pert.10.before this Statute of 
33 H.98. the Land did diſcend to the iflne in tail. The Rule of N ailow 
want eccurrit Regi,, is to be meant for the preſerving of the Kinps 
ighe, but not co-make the King to do wrong. (*m. 488. there the 
Remitteris preferred before the King. 49. E. 3. 16. there the Deviſe 
of x Common perſon was preferred before the Right of the King, z.H, 
. 2, the Lord Greifteck's Caſe : The Dean of Tork, did recover apair 
im, and before Execution the Lord died, his heir within age; the Dean - 

{{ have his Execution, notwithſtanding thac che King hath righe ts 
have the Ward: A fortiors a Remitter fhall be preferred before the 


Kings Title. C. 7. pext.-28. The Rule Nu{lum rempmus occurrit Regs, 


he ſhelliabe ic, ang not ochermiſe 


The third. Point wav, Whether Rerc/5f hath brought his proper 
ARion. The words of the Aﬀof 2. oy & $. which giverhthe 3con- 


| ftrans de Droit. are to be conſidered : "A Remitrer is within the words 
of the At. Divers Errors were affignedby the otherfide for matter 


of Form. 1. Becauſe the Yerire faciar want theſe words (ram milites 
quam aljes.) Sheffield being a Noble man, and a Peer of the Realm, Tt 


_  appeareth by the Regiſter 7. thar the ſame was the ancient Form iv e- 


every common perſons Caſe ; but of late'that Form was left. '>; Ad- 
mit that it were a good Exception, then it ought to have been taken by 
way of Chal as it appeareth 13. ZE. 3. Challewge 115. Dyer 107; 


208: 3. TheStature of 35. H. ls 6. makes a new Law, and pre- 


' (ram wilites L alios) yet here is a new Statute RE 


MX'4 
i 


x 


ſcribes a Form. Precipimne, ce. quod Venire-facias coram, Oc. 12 Li- 
heros & Legales homines, +. and then if it ought tobe by the 95 
che Srature of 2B, 6. Cp. 32. this Statute-of 35 H. 8. is'made Per- 
petual.' And by the Statute of  27.. E1iz. Cp. 6. the Stacute of ' 35. 
H.$. is altered in parvo, and augmented in the worth'of the Jurors : 


_. andbyche Statute of 1 8: Elix. { 49.14. It is EnaQed,”That-after Ver- 


upon ſhall''noc be ſtayed or reverſed by 

efault in Form, or lack '6f *Form”, or wy oro 

Regiſter. -* he ſecond Error affigned was ; becauſe that there are two 

Fenzre facias , and two Diftringes , —_ that Iſſue was joyned. hn 
"5th r 


di&, &c. the Judgment thereupon tha 
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Sheffe/d:ſneth unto the King to have the firſt 7enireFacias),” 'and 
iſtring as.quaſhed;and it was quaſhed with!Rarc!3F's confent. .Se- 
there were twa fſenire facie, yetiroughtrobeiinrended 
c ings was but ypon.one of they, and thit'the beſF{ L1y. 
37,74c04:,in the Common Pleas;' Bowenand:Fones's Caſe'; In Ertoriup- 
ON Recovery in Dehr.,.chere" were two-Originals'cerrified , and here 
the one was Wing che other naught the Judges ol —_ _ 

ment and proceedings were upon the:gpod Original; andthe Judg- 
mb 4:4 affirmed in the. Kings Bench: Af.z5 H. $:Rore. 20: thefame 


Cale. : Two Originals, one beating date after theJudgment,; 'the other 
be oxe the Judgment; and'upon a Writ of} Error brought; the Judge- 
ment was affirmed, for by intendmentthe Judgment was given'upotxth 
firft Original , which bore date before the Indgment.”: Anorher Error 
was alligned ; becauſe the! Plea was, That fucha one was ſeiſed of: the 
Callleand Mannor of Aſ=lgreve predjfis;; imthie plural number: an- 
fwer., that there is not any colour:for that Error, for the word:(,pre- 
gifts) doth Thewthat the Mannorand Caftle are notone and-the fame 
thing: 30 upon the whole matter, T pray:thattheTudgment giver inthe 
ourt of Pleas may be affirmed: +; Sir -Htnry Telverto: argued For the 
rd Sheffield, thatthe Iudgment might be reverſed:- There-are three 
Things conſiderable in the Caſe : Firſt;*If-any right of the anciepteſtate 
 failwasin Fraxc Bigot who wasatrainted;,: at the time of his: Artain- 
der : Secondly , admic that there wag an ancientright,if.ir might be 
forfeited being a rightcoupled with a Poſſeflion,; and'nor a right in 
groſs: Thirdly, Whether fuch a Poſſeffion diſcend to Francs Pigor, 
that he ſhall be remitted, andif this Remitrer be not overreached: by 
the Office. Firſt, If by the Feoffment of Frazcis Biger, 11; H. 8. 
when he was Ceſtuy que «ſe , and by the Livery the rightof the 'ancient 
entail be ſtroyed ; Ka '<- Cj <p not , ws th = ſame _ 
ques, and is not.gone by; tho Livery and Seifin made':'\There is a: diffe. 
rence ,, when Ceſtay ee aſretiann re. thy 
T R:.3, and when Ceſt#7 que «ſe makes a.Feoffmentafterrthefaid ftatute 
of 1. KR: 3. For, before the ſtatute. hee: pives away all,*Com 35 2. but 
after the ſtatute of R. 3. Ceſt#y que-uſe by his Feoffment' gives away no 
Right... In 3H. 7,13. is our very caſe almaft;. For, there'the Tenant in 
Tail made a Feoffment unto the uſe 'of his-Will ({oin our Caſe;) 'and 
exeby did declare that it ſhould befor the paymentof hivdebrs; and 
rwards to.theuſe of himſelf and the heirs of -his: body; and'/died; the 
heir entred: before the debts-paid -(but in our. Caſe he entred after the 
debts paid) there ir is ſaid that the Feoffment is made as by: Ceftuy que 
x/e ar the Gommon Law, i for -hig entrie was not lawful beforethe debts - 
paid. Bur when Frances Rigpr made n-Feoffmedti21{ Hi 8. hewas (oftny 
49 +ſein Fee, and then is the Rightof the Edutetai-aved by che Sta- 
4.5 ao nn ODE Aangfly , wa ER. 34: e0te 
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cute of r. R 3. AndbytheStatute of x: R:3. he givesthe Land as Ser 
vant, and notas Owner of the Land, and fo gives nothing but a poſlefs: 


fion;? and no Right, 5 Hz7. 5. Ceſtay que #ſe lince the Statute of *1'R;: 


1 
3." is biir'as a' Servant; or-as an Executor to-make a'Feoffment, A 


an Executor maketh a Feoffment by force of the Will of the Tekagry: x 


' he paſſeth nothing of his own Right , but only as an Executor or Ser- 
vant : 9 H. 4.26. proves that (ety que »fe ſince the Statute of 1 R. 3 
hath 'hut'only: an Authority to make a- Feoffment, For (e/#wy que luſs 
cannotmake x Letter of : Attorney to make Livery for him, for he hath” 
buta bare Authoricy , which cannot be transferred to another :' Cot ay 
que u/chatlra Rent outof Land, and by force of the Statute of-'1-R:'3 
he maketha-Feoffment of the Land , yet the Rent doth remain'to him, 
for he giveth bur a bare poſſeſſion - So in our Caſe, the right of the E- 
ſtate Faildoth remain in{Francs Bigor, notwithſtanding his 'Beoffmenc 
as (eftiry que »/e by the 'Statute of 1'R. 3.1f Ceftmy quenuſe'by* force 
of the Statnte of 1 R: 3, maketh a Feoffinent without Warranty), the 


Vouchee ſhall not Vouch by force of that Warranty ; For as Fitzher= 


bert ſaith; Ceſtuy que #ſe had no poſſeſſion before the Statute of 2778. 
ty 10. 25 H.$.'23, If Feoffees toUſe make a Letter of Attorney 
to Ceſtn) 
vant; The Conſequentof this Poinris, That the right of the old Eſtate - 
Tail was in-Prancs Bigor at the time of his Attainder,and was not gone 
by the Feoffment made21 H. 8. | HE 
The ſecond Point is., Whether a right mixt with a poſſeſſion of Fran-. 
cis Bigot might be forfeited bythe Statutes of- 26.'H. $. and theprivats - 
A&of'3r. H: 8. TheStatute of /;r.-H' 8. doth'norfave this Right no 
© more then the Statute of 26." H, $. For they are all one in words---I 
fay that he hath ſuch a right as may be loſt and forfeited: bythe: words 
of the Statute of- 26: H, 8. Cap. 13. - For that Stature giveth three 
: chimes Firſt, Tt gives the Forfeiture of Lands, and nor of Eftates./ Se- 
condly;: How por agg 6 ejandsto the King? For e--- 
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nantin Tail had no regard to commit Treaſon, For he forfei- 
ted his Lands but during his own life , and then the Lands 


went to the 
iffuein Tail : : But this Statute doth puniſh the-Child for the Fathers 
ce,and fo maketh men-more careful not to offend, leaſt their poſteri- 
7 may beg. .. I cake two grounds whichare A in our Law: Firſt, 
hat the King is favoured in the Expoſition of any. Statute. Com. 239, 
| 240. The ſecond, That upon the conſtruction of any Statute, nothing 
ſhall be taken by equity agiinſt the King.. Com. 233, 234 Here inthus 
Caſe although che Right were not in poſſeiſion , yet it. was mixed. with 
the poſſeſlidn, from Anne 13: Z.1 untill 26, H. 8. Tenant in Tail - 
feared not to commit Treaſon, For the Statute of .Weſt. 2. did preſerve- 
the Eſtate Tail, ſo as the Father could not prejudice his iſſue per fame 
ſunm : And therefore the Commonwealth conſidering that a wi 
man did-not care what became of himfelF, ſo as his iſſue mighe be ſafe, 
provided this Statute of 35. H. 8: Cap. 13, although the Scatuce of 16. 
R. 2. Cap.' 5. which giveth-the Premunice, doth Enac thatall Lands 
and Tenements of one attainted in a Premunire ſhall be forfeited to the 
King : Yet Tenant in Tail in ſuch Caſe did not forfeit his LanJs : C. n. 
hon 63. 6, as the Statute of Weſt. 2--Cep. 1. faith in particular words, 
hat Tenant in Tail ſhall not prejudice his iſſue ; Therefore the Sta- 
cute of: 25, H. 8, inparticular words faith , That Tenant in Tail ſhall 
farfent his Lands for Treaſon. The Right of- Francs Bigor is not aTight 
in groſs , buta Right mixed with a poſſeſſion. The Spice of Weſt. 
2-Cap-1. ron with it many miſchiefs; For by that Statute, the 
Anceſtor being Tenant in Tail, could not redeem himſelf out of priſon, 
nor help his wife, nor his younger children; and that miſchief conti- 
nued. untill 12: Z. 4. Taltarew's Caſe , and then the ] found a 
means £0 avoid thoſe miſchiefs by a common Recovery; and this Inven- 
tion of a common Recovery was a great help to the SubjeR. Then 
came the Statute of 32. H. 8. Cap, 36. which EnaRted , That Fines le- 
vied by Tenant in Tail, ſhould be a good barr to the iflue of any Eſtate, 
any way entailed, If the Son, iſſue in-tail , levieth a Fine inthe life of 
bis Father who is Tenant in tail ,; it ſhall be a-barr to him who levieth 
the Fine, and to his iſſues. And both theſe, iz, the Common Recove-- 
ry, and the ſaid. Statute did help the Purchaſer z And fhall not this.Sta- 
cute of 26; H.. 8. help the King ? The Statute of 26.H. 8, Cap.13.. 
hath not any: i > Anceſtor, but againſt the Child. For 


the Conſtruction-of Statutes- I-rake three Rules ; Firſt, When a Caſe 
hapneth which is not within the Letter , then: itis within the incent and 
equicy of the Statute, (on.366. 464.Secondly, Ail things which may be- 
taken within the miſchief of. the Statute,ſhall be taken within.the Equi 

_ of the Statute 4. H, 6; 26. per Aarrin. Bees 4 -When any - 
thing i provided for by a Statute, every. Apo 
18. within the ſame Statute, 14, Þ,.7413. Th 


n the ſame miſchief 
Eſtate tail- of Francs 
tay 
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© Theres a diflerence when: the Statute doth fix the forfeiture npon 


ya" 
fo 
. - 


Bigit and Katharine his wife is Forfeized by the Statute of -26 H.8, 


erſon,. As where it-isenaRed that 7.S. ſhall forfeit his lands which he 
Fant the time of his Attaindor ; The Judges ought nd thatSta- - 


ruteonly to 7.F, But the Statute of £6 H.8. doth not fix the forfeiture 


upon the perſon, but upon the land it ſelf : And Expoſition of Statutes 
ought ro extend to all che miſchiefs. 8 Ez. Sir Reiph Sadter's Caſe in 
B.R. where an AR of Parliament did ena, Thatall the lands of S2d/er 


_ ſhould be forfeiced, to: the King, of whomſoever they -wele holden : 


Sadler held fomelands of the King ; in that caſe the King had that land 
by Eſcheat by:the Common-Law,and not by the ſaid Statute. Com.563, 

he Law fhail ſay, that all the vights of the tail are joyned together to 
ſtreagthea the eſtate of the King. Venant-intail,. before the Starute of 
1 E:6-c4p.14- of -Chaxnrries,gave lands to ſuperſtitious uſes, which were 
pi before the faid Stature' of 1 E. 6.-made:: Yer it was 
adjudged that-che right of the iſſue was not ſaved, but thattheland was 
given'to the Crown; for the iffue (is excluded by the ſaving in the ſaid 
Seatute.. If Tenant in tail-give the lands'to charitable uſes, the iſſue is- 
barred, For the /aving of the Statute of 39 Etiz. cap.5. excludes him, 


- And he is bound by the Statute of Doxzs. So the Statute"6f 26H. 8. 


cs and the private Act of 3.1 H.$. do ſave to all butthe heirs of the: 


The third Obje&ion was, That Ratcliffe was not excluded by the 
[aving ; for it was ſaid, That the ſame doth not extend bur to that which 
is forfeited by his Anceſtors body : And here Rercliffe hadbura Right, 


. and that was faved.; And the Statute doth nor give Rights, Tanſwer; 


RT 


firſt, The Statute of -25 H. 8. is not to be expounded by the letter,” for 


. then nothing ſhould be-forfeite&-but that only which be had. wak5 04 
rnE 


on and uſe. Tenant-in-tail is diſſeiſed and-attainred for treaſon: 


: words of the ſaid Statute of 26 H.8. he forfeits nothing, yet the iſſue.in* 


tail ſhall forfeit the lands; for the iſſue-in tail hath a right of Entrie: 
which.may be forfeited, 6 H. 7.5. Aright of Encrie may eſcheat, and: 
then it may be forfeited. Secondly, The Statute:isinot to- be conſtrued: 
to the poſledion;; bur if he hath a mixt righ with the: poſſeſſion, iis 
forfeited, but a right ia grolle is not forfeited. Tenant in-tail of a Rene 
or Seignorie purchaſeth the Tenancie or the Land out of which the Rene 
is:(ſaing, and isatrainted ;. He ſhall focfeit the: Seignorie and Rent, or 
the Land, for the King ſhall bave the Land for ever, And then the Seig- 
norie or Rent ſhall be diſcharged , for 'ocherwiſe the King: fhould not 


. have the Land forever ; For the King cannot hold of any Lord a Seig-- 


12. The heir of Tenant in:tail ſhall be in'Ward for a” 


* norie,. 11 H.7, l 
Meanaltie hated unto-him, the Meatialtie not beingin eſe; and yer: 


, tsſhall he fiid tobe ineſſe, becauſe of the King; C. 3. perr:39.Cars Cale :: 
Although the Renc was extinguiſhed, yet asto the Kiog itſhall be:in of 
| | | 'L 
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Thedifference is betwixt a-Right clothed with a poſſeſſion, and a righe 

in groſſe, viz. whete the Right is ſevered fromthe poſſeſſion, there ic is 
in groſſe, For there the Right lieth only in Action and: therefore nei. 
ther by the Statute of 26 H.8$. :nor by the private AR of 31 H.8. ſuch a 
Right is not forfeited, - (.3. part. 2. C.10. part 47,45. Right of Action 
by the Common«Law nor by Statute-Law ſhall eſcheat,, and there- 
fore it is not forfeited : For no Right” of Action is forfeitable, - becauſe 
the right is in-one, and the poſſeſſion in another. : Perkins 19.. A Right 


per /ecanndt be charged. '27 H.8.20. by Montague, A man cannot give 


a Right by a Fine,unleſs ic be to him who hath che poſſeſſion; C.10.pare 
Lampirs Caſe; Sever the poſſibility from: the righe, and ir doth not lie 
in grant or forfeiture; but unite them (as they are in our Caſe ): and 
then the Right may be granted or forfeited, for:that Right clothed with 
a poſſeſſion may be forfeited.' A Right clothed with the poſſeſſion, -1. Te 
taſtes of the poſſeſſion,  2.:It waits upon the poſſeſſion, 3,Tr changes the 
poſſeſſion. The Biſhop of Durbam hath all: Forfeitures for Treaſon by 
the Common-Law within his Dioceſs,. viz; the Biſhoprick of Davbay : 
Andif Tenant in tail within the Biſhoprick-commirs Treaſon and dyeth, 
the Iſſue in tajl ſhall enjoy the land againſt the Biſhop, Dyer 289 a.pl.57. 
For the Biſhop hath not the land for ever, butthe Iffue initail may have 
a Formedon againſt the Biſhop : But in our Caſeit is otherwiſe-s Tenant: 
in tail maketh a Feoffment, and takes back an eſtate unto himſelf in tail,” | 
the remainder in Fee to his right heirsz The: Biſhop-in' ſuch caſe ſhall 
not have the land forfeited for Treaſon, becauſe that the Biſhop cannor 
have the eſtate tail; but in ſuch caſe the King ſhall have the Land by the 
Statute of 26 H.8. cap.13. And the Biſhop in fach cafe ſhall'not have 
the Fee, becauſe it is one eſtate, and:the-King- ſhall not wait upon the 
SubjeR, vis the Biſhop. The Right waits -upon-the -poſſeſſion : For 
11 H.7.12, If the ſon and a ſtranger diſſeiſeth the father; and the father 
dyeth, this right infuſeth ir ſelf into the poſleflion, :and changeth the 
poſſeſſion, And iris a Releaſe in fat by thefather to the fon, 9 H.7.25, 
Br Droit 57. A Diſleiſor dyeth ſeiſed,” andhis heir enters and is df. 
ſeiſed by 4. The firſt Diſleiſee doth. releaſe unto 4; all bis right; All 
the right is now in the ſecond Diſleiſor,viz., A::becauſe the right #nd the 
poſſeſſion meet together in 4: . 40 E: 3-:18.6.- Tenant in' tail.mikes a 
Leaſe for life with warranty : If Tenant for life be impleaded by the - 
heir to whomthe warranty doth diſcend, he ſhall rebut the right in tail 
being annexed with the poſſeſſion, for that is in caſe of a ſaving of the, 
land by that right : But where one:demands 'land;,” there all the Right. 
ought to be ſhewed.. 11 H.4. 37. If aimaiibeto bringan Attion tore. 
cover, then he ought to make a:good :ritle by his beſt: righr; -if he hath 
mary rights : -But if a-man bein poſleflion,: and'an Aftion be brought. 
againſt him, then he may defend himſelf by-any. of his rights, or by all 
his rights. 11 H.7,21, Tenant" in tail maketh a Feoffment to his uſe 
, upon 


#4 


-upon Condition, and afterwards-upon his Recogniſance the land'is ex- 
- «tended, and afterwards the Condition'is perro yet the intereſt of 
the Conuſee ſhall-not be: avoided; For-alchough the Extent come upon 
the Fee,and:not upor the Tail,” yet when the Extent was, it was extrac- 
ed out of all the rights. C,7. part-41. A Tenant'in tail makes a Leaſe 
for life, now he hath gained a new Fee by wrong ; and afterwards he 
makes a Leaſe for years, and Tenant for life dyeth ; He ſha}l not avoid 
his Leaſe or years, although he be in of another eſtare, becauſe he had 
2 defeicible title znd an ancient right, the which if they were in ſeveral 
hands ſhall be good; as the Leaſe of the one, andthe Confirmation of 
the other; And being inone band,it ſhall be as much in Law as a faving 
of the Right; 2 | | 
-In'our Caſe, the Right and Poſſeſſion both were in Francis Bigor z 
Andi Rarchiffe is:entitled to the old: eſtate tail, and to the new allo. 
There is adifference betwixt him-who claims the land ſo forfeited to the 
King; and the heir of the body of the perſon attainted : Litr-719. Land. 
is given to'sLandtliciſſue males of his body, the remainder to the heirs 
females ofhis'bodys If the Father commit Treaſon, both heir male and 
fetnale are barced;, : forithey both clain! by the-Father ; but if the heir 
male after the death of his Father'be attainted of Treaſon, the King ſhall 
have the tands-as long as he hath iffue male-of his body, and then-the- 
heir femaleſhallhave'the lands, for ſhe ſhall not forfeit them, becauſe 
ſhe claimeth not by the brother, but by the father. Comin Manxels caſe, 
A-man hath'three ſeveral rights of eſtate tails, and comes in as Vouchee; 
If the Recovery: paſs, -it ſhall bar-all his Rights: for one Recompence, 
and; they ſhall: be all bound by-one poſſeſſion. There is a difference 
where the Kings title is-by Conveyance of the party, and where for for- 
feiture for 'Treaſon by this* Statute: of 26 H. 8. cap. 13. p.the Abbor- 
of Colchefters Cafe £ The Abbot ſeiſed in the right of his houſe, did com-' 
mit Treaſon; and -made a Leafe for years; and then'ſurrendred his houſe 
tothe King after the Statute of 26 H.$;. The queſtion was' whether the* 
King ſhould avoid:the Leaſe : Ir was adjudged , That the King was in 
by the ſarrender; and-ſhould not avoid the Leaſe, and not by the Statute 
_ of 26 H#:8. But if the King-had had'it by force of the Statute, 'then the 
King: ſhould have avoided the Leaſe, {'9m.5 0. Tenant in tail, the re- 
verſion tothe King; Tenant in tail makerh a Leaſe for years, and is at- 
tainted of Treaſon; The King ſhall avoid *the Leaſe upon theconſtru- 
ion of the Statute of 26 8: which gives-the lands unto the King. 
forever, :i - > 6. 54013-10 5 36 TRE Bo TS : 
The third:point is upon the Remitter. -This point had been argued by: 
way.of.Admittance: For as have argued , The ancient right 1s given 
away:unto the King ;.and then there 1s no ancient right,” and fo no Re- 
- _ mitter; . There is a difference where the iſſue'in'tailisforced to makea 
Title;-and where not: In point of- defence. he is'nor fo preciſely forced 
F105 £ | to 


- 


> 


. - = 4s TH, OE EY nies S ” OSS Os & 2% ERS NEE nt ApS eats 6. 
- , x . | , Sf, - ; _ = % bs g - 
2 Y RY & ? : 
. £1 a : "#6 - -" 2 » 
i .0: ; t 
- 


to make his Title, as heisin caſe of demand. Whereas the Defendane | 
demands:the lands from the King, the Diſceat will not help him,becauſe 
the Attaindor of the Anceſtor. of Razcliffe hipders him in point of title 
to make a demand, Dyer 3326. Inthis caſe he ought to make himſelf 


heir of the body-of Francs Biger and Katharine. (8. part72. C9. - 


part 139,140. There-Cook.couples the Caſe of Fine levied, and the Caſe 
of Attaindor together. C.$. part 72. Land is given to husband and wife, 
and to the heirs of their two bodies : The husband alone levies a Fine 
with proclamations; -Or is attainted of Treaſon and dyeth ; The wife 
before Entry dyeth : The iſſue is barred z and the Conuſee, or King hath 
right unto the land, becauſe the iſſue cannot claim as heir to them both, 
v3z. father and mother, for by the father he is barred. 5 H.7.32,33. 
(-9-part 140: Husband and-wife Teiantsintail; If one of them be at- 
tainted of Treaſon (as it was in our Cafe) the lands ſhall not diſcend to 
the iflue, becauſe he cannot make title. And there Cook, puts the Caſe, 
That if lands be given to an Alien and his wife, they have a good eſtace 
cail, and yet it is not diſcendable to the iſſue. The nce then of 
all this is, Thar if Rarcliffe cannot take advantage of the diſcent by rea- 
ſon of the diſability by Actaindor , 4 fort:ors he fall not-be remitted: 
And yet I confeſs that in ſome Caſes one may be remitted againſt the 
King, Cem.488,489,55 3- But that is where the is in by matter of 
Law by Conveyance ; bur in this Caſe the King is in by an AQ of Par. 
liament, and there ſhall be. no Remitrer-againſt a matter of Record. 
Another reaſon is, becauſe that the poſſeflion is bound by the Judgmene 
of Attaindor and the At of Parliament._s H.7.31- 7 H.7. 15:16 
H.7.8. A diſcent of land ſhall not make a title againſt the King or any 
other who harh the land by an A of Parliament. 
But then in our Caſe, If there ſhould be a Remitter, yet the ſame is 
overreached by the Ottice, C,3.part 10. befort the Statute of 3 H.8. 
c4p.20. there ought to have been an Office found in the Caſe of Artain- 
dor of Treaſon, Yr. Cafes 103. Brook Office Devant, &c. 17. I do not 
mean an Office of intitling, but an Office declaratory of a conſpicuous 
. title.- C.5.part 52. There are two manner of Offices ; One which veſt- 
eth the eſtate and poſſeſſion of the land &c.inthe King; Another which 
is an Office of Inſtruction ; and that is when the effate of the land is 
lawfully in the King, but the particularity thereof doth not appear upon 
record : And the Office of Inſtruction ſhall relate to the time of the 
Attaindor;.not to make Queen Elizabeth in our Caſe in by diſcent, bur 
to avoid all meſne Incombrances ; And is not this Remitter an Incom- 
brance? And for that purpoſe the Office ſhall relate : ' For in things of 
Continuance Nalum tempue occarrit Regs, C.:7. part 28. For fo the 
Tule of Num temps &c. is to be-underſtood of a- thing of Conting- 
ance, and not a thing wxice vice, v. Fitz. Entre. Congeable, 53.Trav.4o, 
where it is ſaid, Where the King hath cauſe to fſeile mma] 
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. Tenant for life, if the Tenant for life dyeth, .the Reverſion may,enter g 
for in that caſe Tempus oconrrit Regs, and the King cannot ſeize after the 
death of the Tenant for life. 35 H.6.57. There is nodiſcent appt the 
King ; and if there be no diſcent,then there is no Remitter. The conſe- 

"quence of all this is, That the Office doth relate to the Right, And that 
the Monffravs de Droit doth not lie: And the want of Office found for 
all this time,was the fault of the Kings Officers, and ſhall nat prejudice 
che King. But if the Office ſhould not relate, then the Monſtrans de 
Droit would lie, becauſe then the King was in but by one ſingle matter 
of Record. We ſhew in the Office, 33 El/iz. That there iſſued forth a 
Commiſſion direfted to certain of the Privy-Councel to enquire of the 
Treaſon ;* apd if Francis Biget upon the Treaſon were Indifted. And 
in our Caſe we ſhew immediately another Commiſſion was direted to 
the Lord Chancellor and the two Chief Juſtices &c. to arraign Francis 

Bigor. And all that is confefſed by Ratcliffe himſelf, viz.medo & forma. 
And therefore the ObjeQion which Glanvile made was frivolous, viz. 
That it did not appear that. Francs Bigor was attainted by Verdid, by 
Confeſſion; or by Outlawry. And ſo he concluded "That for the 
<o—_ = Judgment given in the Court of Common-Pleas ought to be 
reverſed. - | | $2 

Gearge Crook argued for Ratcliffe, and he prayed that the Judgment 
might be affirmed, I will argue only theſe points following. . 1. Thar 
Francs *Bigor had not ſo much as a right of Action at the time of his 
Attaindor, for he had not any rightar all. 2. Admit that he had.a right 
of Action, If this right of Action be given to the King by the ſaid Sta- 
eutes of 26 & 31 H.8. It was objefted, That the right being clothed 
with a poſſeſſion, that the ſame is given to the King : *'But I will prove 
the contrary. ' 3. When Francs Bigor being Tenant in tail, and being 
attainted and executed for Treaſon, and theri Katherine his wife dyeth 
being one of the Donees in tail,21 H.8. and the lands diſcend to Rarclif, 
If the Office afterwards found ſhall relate to take away the Remitter. 
I ſay it doth not, ,- but that his Remitter doth remain to maintain his 

' Monftrazs de Droit, and he is not putto- his Petition.. The chief point is, 
What right Francss Bigot had at the time.of his Attaindor,' 7. When 
Ralph Bigot being Tenant in tail, 6 H. $8. made a Feoffment in Fee,whac 
right remained in Francis his Son? The right is in abeyance, viz. 5x - 
nnbibus, that is in cuſtodia Legis: ? nd then Francis Bigor had no right 

of that entail 21 H.8, when he made che Feoffment. Com.487. There 

?mi'is divided, viz: Jus recuperand;, 71s in randi, 514 habendg, 714 reti- 

nl percipiendi, 14 poſſedendi; but here' Fraxcis Bigor had not oy 

of theſe rights; (7.374. )f the Diſcontinuee of Tenant in tail leviet 
a Fine with *proclamations, and five years paſſe, and Tenant in tail 

'dyeth,. the iſſue in-cail- ſhall have other five, years, becayſe he is the 

firſtro the right. 19 H, 8.7. C.7.parr $1. If Dones in tail maketh a 

HED IO LING TIE -."'* **Feoffment 


FeoMmnbht if Feb, 36 v43 vel5+a47 the Dbnts hath tiot j17 4x re, negut ad 
oo; C: 3: part 29. Livt. 649. There it apptareth tha the right to an 
ate tail may be in abeyance. Com.s 5. 4.3/alinghams Cale : Thee the 
King pave land in tailro3#y2t,who made a Feoffnient into Wal/finfham; 
ds Wyat Was attiifited of Treaſon, atid there the eltate tail of 

Ht Was Forfattel ; bit the cadfe there was, becauſe that the reverſion 
74s in the Crotim , and fo no diſcontinuance by his Feoffnent, be- 
raufethit the reverſion was in the Crown. In our Caſe, no right of the 
eftkre tail was in Frazcis Bigor after the Feoffment unto his own uſe, but 
the right is in —— Tc was 6bje&ed, That the Writ of b APART is 
Di{cendit. nd the Monſtrans de Droit was fo : I anſwer, It is ſoin 
fo t of form in the Wric, but not in ſubſtance. C.7.parP 14, Tenant 
in tail mikes a Leafe for life, and Tenant for life dyeth : Now he hath 
kn anctent right, and the Donor may avow upon the Tenant in tail not- 
withſtanding bis Feoffment, but that is by reaſon of privity, and-not hy 
reaſon 6f any right He hath, gory tar did diſcepd to the iſſue in 
Kal, vis, Francis Bigot, 21 H.$. He who hatha right of Attion giveth 
Ke fathe away by his Livery and Feoffiment, as appeareth by the Caſes 
Putin (\.1. pare 117. It was objected, That Ceſt»y que uſe 'was an At- 
torney or Seryant, therefore he doth not paſſe his own right, for he can- 
Hot make an Atcorriey to make Livery ; and 9 H.7.26. was cited to be 
44jadped fo : But it js adjudged to the contrary, AZ. 25 H,8. in the 
1. dang ba 71. betwixt the Biſhop ot London and £ ellet, as it ap- 
deareth in Dyer 283. and Bendtoe's Reports, and, C. 9.part 75. For 
reitisexpreſſe, that Ceſ##y fue uſe may make a-Letter of Attorney 
to wixke Livery: which proves that he makes not the Feoffment as a 
Servant, butas Owtier of the Land. Ir was objefed, That Cuefty que 
We was'ds ah Executor : but that T dety, 49 E.3.17 «. Perſay: Execu- 


| erg make a Feoffment, but they ought to make a Sale ; and the 
T3 34 & -- 3 , 2t5 » abies it ?. +a -O FI 4 + = a bl 
endee, viz. the Bargainee is in without Livery and Seiſin : But if they 


Yo thake a Feoffment by the Liver right is given away : But 
if an Atrorney giveth Lyvdey in the name of his Miſter, nothing of his 
own rigtit to the ſame Land is given away by the Livery and Seiſin,; 
burif he maketh Livery in his own riame, thea he. giveth away his own 
Yight ; atid the Statute of 1 R. 3. cap.1. maketh the Feoffinent good 
Which is tade'by far Sil #/e againſt him and his heirs. .C<1.pr. 12 1- 
'By Livety ajid Seifin his whole right is igiven away. Com.352. The 
'Feoffers 'of Cotuy gue uſe ate diſlciſed ; t &Difllor eafcoliech Ceftop 
Ye +, "Who enfeoffs a ſtranger : 'And the Queſtion was, If-by.th 
Feoffinent rtiade by Ceſtuy gue «ſe the right of the firſt Feoffees were 
'derermiitied and extint. Firzherbert held that the right.was pone;; and 
in char caſe the Uſes were raiſed after 1 R.3.and befbre 27 H.8. cap.10. 
[Alchough Telvertoy held that it was meant of a Feoffment: before-the 
'Statute'of 1 R.3, Fu recuperands was in Francis Bigor, Then the 
p - que- 


vg, The Lord Sheffield and Rarcliffs Caſe. Tf 
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queſtion iz, Whether this Right were given away by the Statutes pf 36 
al 


feuding frall forfeit al bis Poſſeſſion 4nd Uſe ; but there is no word of 


bur chatwhich was in poſſeſſion or uſe : And the cauſe was, hecauſe 
before Fa Statute of 26 H. 8. Uſes were nat giyen unto the CY. far 
r 


; bur if a ſtranger be in the houſe by licen . 
of the Owner, the party ſhall have his Clergy, becauſe out of the TOI 
y 


tion, ſaving to none but ſtrangers,no not.to the Donors. Hxſſies Caſe : 


ſe 
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Although'that a Nt woes ment]; cannot commit Felony, : yet h&may 
commit Treaſon ; for the King is Caput & falus reipublice. 'If Non 
compos mentis maketh a'Feoffment, and then commirterh Treaſon, 'the 
King ſhall not have an Action to recover the Land of the Now compes 
"ments, as the party himſelf may have : Bat if Non compos mentis-be 
diſſeiſed; and then'be attainred of Treaſon, then the King may enter into 
the Lands, becauſe the party himſelf had a right of Entry-which is given 
'to the King. gs £ 2 
I It was > jected, That a right of Action clothed with a pofleflion 

” -<mightbe given to the King. Tenant in raiPdiſcontinues, and takes back 

" "an eſtate; and is attainted of Treaſon : This right of Attion ſhall not 

»"be forfeited to the King , for bis right of Action was to the eſtate tail. 

- 'In our Caſe the right of Action was to Katherine, for ſhe was Tenant 

for life, The Attaindor was 29 H. s. and the At which forfeired the 

Right was made 31 H,$. and then the-right and poſſeffion were divi- 
ded, 3o H.s. Grants 91. The King may grant the Temporalties' of a 
Biſhop before they happen to' be void, 'And fo he ap {oa a Ward: 

- But the King cannot grant the Lands of 7.F.-when he ſhall be attainted 
of Treaſon ; for the Law doth not preſume that 7 S. will commit Trea- 
fon. The Deviſe of a Term, the Remainder over is good : But if the 
Deviſe be of a Term to one in tail,che Remainder over,the Remainder is 
void, becauſe the Law doth preſame that an eſtate in rail may continue 
for ever, C,8. part 165, 106. The Law did not preſume that Dzgby at 
the time of the Conveyance intended to commit Treaſon. 

It was objeRed, That whatſoever may be granted, may be forfeited: I 
deny that, (3. part 10. by Lumley's Caſe: If the iſſue fn tail in the 
life of his Father be attainced of high Treaſon and dyeth, itis no for- 
feiture of the eſtate tail : But if the iſſue in tail levieth a Fine in the life 
of his Father, itis a bar to his iſſues. C. 3. pare 50. Sir George Browsy's 
Caſe, 10 E. 4. 1. there Executors may piye away the goads of the Te- ' 
ſtator, but they cannot forfeit the goods of their Teſtator. | Com. 293. 
Osborns Caſe, Guardian in Soccage may grant the Ward, but he cannot 
forfeit him. C.3.part 3. Right of Actions reals, becauſe they are in pri- 
vity by general words of a Statute, are not-given to the King,v.Dyer 67. 
Strinsfellow's Caſe : That which is in cuftodia Legis cannot be taken 
as a Diſtreſs in a Pound overt, cannot be taken out of the Pound upon. 
another Diſtreſs. 

The third Pointis, If he were remitted ; And T'conceive that he was . 
remitted : When Tenant in tail is attainted of Treaſon, the iſſue at the 
Commdn Law fhould inherit as if he had not been attainted, Zr; 747. 
C. 1. pars 103. for as.to the Eftate tail, there was no corruption of 
blood. C. 10. part. 10. If Tenant in tail before the Statute of- 26. F. $. 
commit Treafon , the land ſhall difcend to his ifſue , for-the iſfue doth 
Hot claim'by the Father, but per for man doni;-(78-part 166, ſuch = 

aa Cent. 
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ſcent ſhall cake away entrie; But in our Caſe Rarcl:ff had both poſſeſſi- 
on and right, and therefore is remitted ; che ſpeciall Verdi finds that 
he was remitted, and the Judgment given in the Court of Pleas in the 
Exchequer was, that he was remitted. Tt was objected, that the Re- 
mitter was deſtroyed by the relation. of the Office; but the ſame is not 
fo, for the Office relates only to avoid Incombrances, viz. as done by 
himſelf; but to deveſt the Freehold. , and to ſettle the ſame in the King, 
the Office ſhall not relate : And'if it ſhould relate, then the King ſhould 
loſe many Lands which he now hath : Com. Nichols Caſe. Tenant for 
life upon condition to have Fee, &c. If the Office ſhall relate , then the 
fame takes away the Freehold out of the perſon attainted, a principzo, 
and then the Fee cannot accrue ; and ſo by that means the King ſhould 
| loſe thelands. A Remitter is no incombrance, for it is an ancient right, 
and the Ah of the King cannot do wrong. C. 1. part 44.6. 27 eAſ. 
30. There Tenant for life with clauſe of re-entrie is attainted the reverſi- 
oner entreth, the Office ſhall not relate to take the Freehold out of the 
reverſioner, C. 3 part 3$. Relatio eſt fiftio juris, and hall never pre- 
judice athird perſon; and the Othce found in the life of Katherine ſhal 
not prejudice him, C. 9. part, Beameaunrs Caſe ; the husband and wife 
are Tenants in tail, the husband is atrainted of Treaſon and dyeth, yer 
the wife is tenant in-tail, when it' is not to the damage or prejudice of 
the King, there rempus eccurrit Rept : C. 7. part 28. Baskervile's Cale. 
From 29 H. 8. untill 33 H. 8. Katherine; and afterwards -Rarclsff: had 
the poſſeſſion ; and then the Law-was taken to be , that Rarc/iff had a 
lawfuil poſſeſſion. For theſe- reaſons he concluded, that the Judgment 
ought co beattirmed, | 
In Tr:ity Term following, vis. Trin. 21.acobi Regis, the Caſe was 
argued again - and then Coventyy the Kings Attorney general , argued 
for the Lord Sheffield, That the Judgment given in the Court of P.eas 
in the Exchequer , ought to bereverled. He faid,Lwill inſiſt only upon 
the right of the Caſe, Whether upon the right of the Caſe Rarc/iff may 
maintain a orftrans de Droit, Firft, If by the Attainder, the right of 
the'old Eſtate tail, as well asof the new_ Eſtate tail be. forfeited : Se- 
condly, Admitting that theold right of entail be not forteited,then if the 
Office do overreach the Remitter, for then a Monſtrans. de Droit doth 
not lie, but a Petition for the reaſon of the diſcontinuance. Firſt it: 1s 
evident, that when Ralph Bigor Tenant in tail in poſſeſſion 6 H. >. made 
a Feoffment , that thatwas a. diſcontinuance, and it is as clear that the 
' right of the old Eſtate tail veſted in Franc: B:gors. The Feoffmenr 
made by Francis Bigor, 21 H. 8. did not deveſt the right of the old tail; . 
Firſt for the weakneſſe of the Feoffment ;. Secondly tor the inſeparable- 
neſs of the Eftate tail, which is incommunicable , - and not to be Ciſpia- 
ced by weak aſſurance. That Feoffment was made according to the Srz- 


tute of x. R, 3. and not by the Common Law, but only by force of = 
aid 
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14i4Statute. The Feoffment is without Deed, and ſo nothing paſſeth 
but only by way of Livery, orelſe nothing at all. Alſo at the time of 
the Feoffment in 21 H. 8. the Feoffees were in ſeifin of the Lands ; and 
Ratcliff ſhews in his Aonſftrans de Droit, that Francs Bigor did diſleiſe 
the Feoffees, and ſo the Feoffment had no force as a Feoffment at the 
Common Law, but only by the Statute of 1 R, 3. For at the Common. 
Law, if Ceftoy que uſe bad entred uponthe Feoffees, and made a Feoff. 
ment, nothing had paſſed. There isa difference þetwixt a Feoffment 
at the Common Law, and a Feoffment according to the Statute of 1 KR, 
2. which operates /x#b mods. Feoffments are theancient Conveyances of 
Lands:, but Feoffments according to the Statute of 1 R.3. areup+. 
ſtarts and have not had continuance above 150 years. Incaſe of Feoff. 
ments at the Common Law, the Feoffor ought to beſeiſed of the lands 
at the time of the Feoffment; but if a Feoffment be according to the Stg- 
tute of 1 R.3. inſuch Caſe the Feoffor needeth not be in poſſeſſion ; 
Feoffments at the Common Law give away both Eſtates and Rights; 
but Feoffments by the Statute of R. 3, give the Eſtates , but: not the 
Rights . In caſe of Feoffment at the Common Law, the Feoffee is in 
_ the Per, viz. by the Feoffor; but in caſe of Feoffments by the Statute of 
R. 3- the F-offees are in in the Poſt, viz by the firſt Feoffees, 14 H.$. 
10. Brudnel ſays, that a Feoffment by Ceftny que uſe by the Statute of 
1R. 3, liketo fire ont of a flint, ſo as all the fire Which cometh ont of the 
flint will not faſten upon any thing but tinder or gunpowder : So a Feofft. 
ment by Ceſtsy qe uſe by force of the Statute of 1 R. 3, will not faſten 
uponany thing but what the Statute requires, 5 H.7. 5. 21 H.7. 25. 
$ H. 7,8. 27 H. 8. 13. 23. by theſe books it appeareth , thatif Cefty 
gue ue maketh a Leaſe for life, during the Leaſe he gaines nothing, and 
after the Leaſe he gains no reverſion; for the Leſſee ſhall hold of the 
Feoffees, and of them he ſhall have aid, and unleſs it be by deed In- 
dented, in ſuch a Caſea Reſervation of Reat is void, and the Leſſor in 
ſuch a Gaſe cannot puniſh the Leſlee for waſte ; for he makes the Leaſe 
meerly by the power which the Statute gives him..8.-H. 7.9. Ceſtny que 
uſe makes the Feoffment as ſervant to the Feoffees, and if notas ſervant 
| to the Feoffees, yet at leaſt as ſervant to the Statute.of-1 R_ 3. If a map 
entreth upon another, and maketh a Leaſe for life, he gains.a reverſion 
to himſelf, and ſhall maintain an Action-of 'Waſte; but Ceſtay que w/c, 
when he entreth and maketh a Leaſe, he hath no reverſion, nor ſhall-pu- 
-niſh waſte. And as'itis inthe Creation , fo is:it in the Continuance. 
4H.7. 18. If Ceftuy que wfe for life-or-in tail maketh a Leaſe for life, it 
is warranted.during his own life, by the Stature of 1 R. 3. but if Tenant 
for life at the Common Law , maketh a Feoffment., ora leaſe for life: 
there the firſt Leſſor ought to avoid this forfexure by entrie, andit.is 
not void by the death of the ſecond Leſſor, 21;z, the Tenant for life, 
27 H.8.23. A Feme Covert is iCeſftay -que:aſe, the !husband _ 2 
eoffment 
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| Feoffment and dieth , the-Feoffment is void by his death - By. Feoff- 
ments toUſes 48. If Ceftry que w/ſefor life levietha fine, it isno forfei- 
ture, but good by the Statuteof 1 R.z.during his own life. And if in ſuch 
caſe Proclamations paſs ; there needeth no claim nor entrie within five 
ears; bat the Law is contrarie of Tenant for life by the Common 
Low : for if Tenant for life at che Common Law levierh a fine , itis a 
forfeiture. Dyer 57. Ceftny que wſe for life or in tail, maketh a Leaſe 
for life, the Leaſe is determined by the death of Ceftay que »/e, and the 
Leſſee is become Tenant at ſufferance ; bur a Leaſe for life by Tenant 
for life at the Common Law, isMmot determined by the death of Leſſee 
fot life who was Leſſor, and his Tenant is tenanr for life, and nor at ſuf. 
ferance, as in the Cafe before, and the firſt Leffor ought to avoid it by 
efitrie. By; Feoffments to Uſes 48, A Recovery by Ceſt»y que »/e in tail 
or in fee, is ended by his dearh. : ' : 
Bytheſe Cafes appears a main difference betwixt the validitie of a 
Feoffment by {ſtr que #/e, and the Feoffment at the Common Law+: 
The Statute of 27 H.8. of Uſes, doth not execute Uſes whichare in a. 
beyance, C. 1. part, Chudleighs Cafe g H. 6. by the Common Law, the 
Deviſe to a Enfant #7 ventre ſamiey is good but by the Statutes of 32, 
and 34 H.8. of Wills ſuch a Devife ts notpood , for the Stature Law 
doth not provide'for the putting of 'landstm abeyance. By the Statute 
of 1 R. 3. All Feoffmentsand Reteafes, &c. thali be good and effe&tu- 
al tothoſe to whom they are made to rheir uſes And this Feoffment in 
our Caſe, was notmmade to aman'm Nav. Ceſtay que wſe'by'this Sta- 
tuce of 1 K, 3. tnakes a leafe for years, the remainder over 'to the 
right heirs of 7. S. theremainder isnot good , for the Statute doth -not- 
put it in abeyance, for the remainder onghr'to be limited'to one in eſſe. 
21 H. 8. cap. 4. giveth power 'to Executors-to fell : that-Execttor: who: - 
proveth the Will, ſhall fell, and when heſclleth, if he have any -right 
to the-land , the right of the faid-Execntor-isnot gone by 'that Statue. 
'So if Commillioners upon the Statute of :Bankrupes, tell the Lands of- 
the Bankrupt , and one of the Commiſſioners hath right to the land ſo- 
fold, his right is not'extin& : And ſo'in This-Caſethe Statute limies what 
fhall paſs. Upon the Statute of 13 El; cup. 4. which-makes the hands 
of Receivers liable for theirdebts; if the King felleth ,-theright of the 
Accoinptant piſfeth , 'but not the Kings right. 17-E. 3.60. An Abbor: 
having occaſion:to go beyond the Seas, made another Abbot his Proeu-- 
rator,to: preſent to fuch Benefices which'became void in his abſenee:Thar: 
Abbot preſents in'the name'of 'hhm who mage'him-Procurator, to one of 
his own Advowſons, the ripht of his own:Advowſon doth notpaſs; bur 
yetit is anuſurpation'off the Abbot which went beyoad'ſea, to that 
Church, 'What is the,nature of rhis righr'? Allrights are not given: a- 
way by Feoffinents atthe Common Law, Lir672; Land is-giverr unto: 
'Pusband and wife in-tail , the husband-maketb-aFcoffment ,:and- _ | 
: ack. 
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can-back.it unto him.” 2 E£.3-23-22-E.3; 18. At the Common Law , if 
. Tenant in tail had offered to levie a fine; the Judges ought at to receive 
it, butought to have refuſed it, if it had appeared unto-them that the 
Conuſor.was Tenant in tail ; the ſame was before the Statute of 4 H, 7. 
.which gave powerto Tenant in tail to levie a fine g-for the Statute of 
Weſt. 2. Cap. 1. faies, Qzod fins. fit unllus.” 2. E.2\ age 77,2 E: 3« 33, 


3 E,3.1: 24 E. 3. 25. If Doneein tail levieth a Fine., yet there is no 


 remedie againſt his Tenant, for he ſhall not be compelled to attorn, for 
that the right is in the Donor. 2 E. 2. Avowry 181.. 48 E. 3-8. Avow- 
#3 was made upon the Donee in tail/, 'notwithſtanding that he made a 
 Feoffment.; and Avowryis in the realtie and right. 4.E. 3.4.4 H. 6.28. 


10-H.7. 14. Ina Replevin, ancient Demeſne is a good plea, becauſe the | 


Avowry is in the realtie: The Donor ſhall know for homage upog the 


Donee, after that the Donee hath made a Feoffment. 7 E.4. 28. the / 
Donee ſhall do homage. And Lite. go. faith , That none ſhall do ho- ._ 


mage, but ſuch asis ſeiſed in his ownright, or in therighr of another. 


2 E.2. eAvowry 85. 7 E 54. 28. 15:E. 4, 15.Gard. $16. the iſſue 


ſhall bein Ward notwichſtanding a Feoffment by Tenant in tail, {9w. 
561. Tenant in tail maketh a Feoffmentr, yet theright- of the tail 'doth 
remain in the Tenant in tail. 2x H. 7, 40. : Tenantin tail of a Rent, 
grants theſame in Fee; if an Anceſtorcollateral 
ty, the ſame bindeth the Tenant intail. + -- DONE, 
- Thereis a common Rule, That a Warranty. doth not bind whena 
- man hath nota right : The Caſes citedin C. 1. part, eAlbonies Caſe, 
where Feoffments give Rights, I agree. Bartoz and Ewers Caſe, Azman 
madea Feoffment of Land, of which he had cauſe to have a Writ of 
Error , he gave away his Writ of Error by the. Feoffment ; Lagree all 
thoſe Caſes , -for that is in Caſes of Bans ks Common Law; 
butin our Caſe the Feoffment is by the Statute of | 1 R..3. In our Caſe 


there is 71s habendj, poſſedtndi, & recuperand; : Tt is like unto a plant in 


Winter, which ſeemeth co be dead, yerthere is in- it. avima vegirariva, 


-which in due time brings fotth fruit : So the right in our Caſe 1snot gi- | 


yen away, nor is itin abeyance, but in Francis Biger , which miy be re- 
gained in due time. - Dyer 340. there was Scinrz/a jmrss, a5 bere in'our 
Caſe. 19 H. 8.7. Where Tenant in cail maketh a Feoffment, and the 


Feoffee levieth'a fine, and five years paſs, chereit is ſaid that the Iſſue in 
rail ſhall have five years after the death of Tenant, incail who made Hoe 
Feoffment; and the reaſons; becauſe he'is the figſttp whoni the*righe 
doth diſcend, This Caſe was objeted againitime: ,yet Tanſwer), ther, 


\ 


ckan Eſtate to him and his wife, both -of them areremitted, Which 


releafeth with Warran- 


" Tenane 
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th right, butihe cannot claim it 


.-. Jn our Francis Bigor cannot ſay he hatha Right in him, butan. 
q _other may ſay he hath a Right. It is like where Tenant in Fee taketh a 
Bs 8 "Leaſe for years by Deed Indented of his own Lands; He, during the 
F  - yearscannotfaythat he hath Fee, yet all other may ſay that he hath che - 
| Fee. £.4. part 127. The King ſhall avoid the Feoffment for the benefit 
of a Lanatique , which Feoffment the Lanatique had made ; and ſhall 
'not the King avoid: a Feoffment which a Lanatique hath made, for his 
-ogn benefit,  v5z. for the benefit of the King himſelf > I conceive that 
-he ſhall, ' Secondly, Admit the right be in the perſon, viz. in Fraxcs 
'Bigot z yet they objeR thar it'is a right of Aion, and ſonot forfeited. 
"If thisrightbe inthe perſon at the time of the Attainder, it ſhall be 
Ys - forfeited; ifitbenotin his perſon, but in N#bib:, yetit ſhall be forfei- 
-ted.' Tenant in tail makes a Feoffment unto the uſe of himſelf and his 
A wifein tail; if the old right of entail reſt, or net, in his petſon, it is for- 
Feited to the King. 34 £/;z* this very Point was then adjudged , Where 
'Tenant in'tail before the Statute of 27H. 8. of Uſes, made a Feoffment 
+ unto the uſe of himſelf and his wife in tail. - It was reſolved upon ma- 
od ture deliberation by all the Judges of E»g/and, that the old Eſtate tail 
j, . wasinfſuchcaſe forfeited for Treaſon. Set this Judgment aſide, yer ir 
os mY reſts upon the Statute of 26 H. 8. A general AR for. forfgiture for 
5. Treaſon, and the particular AR of 31 H. $, which was made for the 
particular Attaindor of Francs Bigor. # | 
_ - Iwillargueargue only upon the Statute 26 H. $. which hath thre 
clauſes. Firſt , to take away SanQuary ;z Secondly, to provide that no 
Treaſon be committed , and the Offender puniſhed ; The third, which 
- _ "clauſe Lamto deal with, which giveth the forfeiture of Lands of Inhe- 
- * Titance, &c - Theſe three clauſes do depend upon the Preamble. It was 
-high time to make this Statute : For when H.- 8. excluded the Pope, he 
was to: ſtand upon his guard.: And that year of 26 H. 8. there were 
five ſeveral InſurreQions againſt the King , therefore it was great wiſ- 
dom to bridle ſuch perſons : King E4..6. and Queen Afary repealed di- 
| vers Statutes for Treaſon and Felony, yet left this Statute of 26 H. $. 
_ toiftand in force; Anno EF. 6. cap. 5. this Statute of 26 H*$. fome- 
what coo ſtrict was in part xk A ee Thar che Churct:lands ſhould 
not be forfeited forthe Treaſon of the Parſon. This third branch doth in- 
fiſt upon a Purview, anda Saving, aud oth agree with the Preamble : 
The Parview is ample; Every Offender, and Offenders of any mannec 
of High Treaſon, ſhall forfeir and loſe, &c. 1 obfervetheſe two words. 
in the Statate, ſhall ns ) thoſe things which are forteitable, and 
(Loſe) thoſe things which are not forfeitable. . Bur it ſhall be loſt, thar 
the heir of the Offender ſhall not find it., ſhall Forfeit and- loſe to the 
| | "mn | 


King 
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his: heirs. and: facceſſors for ever, fot in. perr 


_ ſhall Garfeir all.dis Lands, which includes, We, Eſtate and Right, by a. 


- ny right, title or means : So you have Eſtate, Right, Title and We. 


Francis Biges ſhal forfeie the Caſtle and Manner of Afeigrave un- 
to the King, his.heirs and. Succeſſors, and be muſt farfeiv the- Land, 
Right. Ticle and Uſe, otherwiſe it cannot be tothe King for ever; and 
whatis ſaved to ſtrangers, all-ſhall.be ſaved; and what wilt you. aoc 
faveto the Offender and; his heirs, all his Lands, Right, 8c. as was ſaved 
to Rrangers. _ by | | j"ge3 
It was objected, thatit was-notan Adof Aſſurance.,. but.an AboF 
Forfeiture , which is not ſo ſtrong as an; AR of Aﬀagance. Idogort 
doubt of the difference; but. how much will chat difterence-maketo 
this Cafe? doth the Statute goe by way of Eſcheat?. it. dath-got - bur 
in caſe of Petry Treaſon Land ſhall Eſcheat ; but when: the Statute of 
25: &; 4, ſpeaketh of High Treaſon, the wards: of- the-ſaid Scatare are, 
Shall forfeir the Eſcheat to the King: But is the Right devided fromthe 
King? Truely no ; the word ( Ferfeit) take it 1n yomine , OLig near, 
is as ſtrong a word, as any word of: Aﬀurance, Alenare in the Statuce_ 
of Weſt. 2. cap.. 1.Non habeant ili poteſtatens aliensvds ;; fo noxhabent ill; 
poteſtatem forwsfaciends, is in thenature of: a Gift. Cam. 260.. Forfeiture 
15.4 gift in Law, Er fortior eſt di/poſpt50: leg19 quam bominas., and; foi as 
ftrong as any affurance. of the partie.. , If aStarute give the Land 
rothe Kipg, then there needeth not any Otfficez27: H..$. Br.Office. Com. 
456: The Right veſts before Office. It was obgected that the © racute of 
26 H. $. doth not extend to a right of Actien, but toa right of Eantrie. 
Fhe:;purpoſe of this AR of 26 H. £. is-not to attaint any particular per- 
fon., as the.Statute of 31 H.-$. was made for the. particular Ateamdor: 
of Francis Biget. 5 E. 4. 7. Ceſtuwyque uſe atthe Common. Law, . did 
not forfeit for Felony or Treaſon; but by this Actof 26 H. 8. {ſts 
gue »{e ſhall forfeit both Uſe.and Lands, outof the: hands of the Feof- 
tees. 4 E. 3-47, 4 Af 4+ The husband-feifed' in the.right of his wife . 
at the Cammon Law for Treaſon, ſhall not forfeit butthe profits of the .. 
lands of His wife during his life , and not the Freehold it ſelf ; bur: by: 
this ARtof 26 H.8$, the Freehold it ſelf is forfeited. 1.8 E/iz. in. the 


Common. Pleas, #yarts Caſe,C. ro. Lib. Entries 390. Andif the Sta- ' 


tute of 25 H. 8. had had no faving, all had been forfeited from thewife. 
7 H.4: 32. there itis no forfeiture, yet by this Statute its a forfeiture. 
A right of Action. ſhall got Eſchear, 44, 3. 44. Entre-(ong. 38 (3 
part the Marqueſs of Wincheſfgrs Caſe, and: Bowties'Cale, and C.7.part. 
[nelefield's Caſe. -A right of Afton per ſe fhall not be forfeited by the 
Rules of the Common Law, nor by any:Statute can a: right :of Action: 
be transferred to another 5 bur by. the Commpa Lawiacight of -Adion 
may bequaſhed, and exorierated, and diſcharged inthepofſeſlion of the 
King, For itis.out.of the Rule which is in.C. 10,-pat-48, for.the c - 
; of. 


3 wi RE Erin en ed ora on oat ts a AS Rs 
w _—_— EEE. 0 Yo IS FEI 4 
. <x 3.3% $ - pt 
- 2 A 46-0 
bs « _ We _ «a7 
F £ 1 Wl 
4 A P T - , 
. v Fong 
J x s v 
» * 
v 8 "BE 
Ll % - 
4 
* 


, . . SY. ci > Rood ei a4 Es Ee PACT I IS IT EO NI” 4" TO WORg- 7 0209s "OO 
WIR OY OS, = 4 © 5 10 Re Oo en Sor an - CE RES SL Hogs gr ER aL Mags I; D III y LS +68 k 
Y . 4 0. g - . « % - EY * « 
« c IT = X > « bo W 

% 
4 ; =_ © a - ; s 
. \ 
" : 
w. + \ "0 
o n 


g 4 - "0 , - EY Cy DT RP Abies SF WT ORgy anfeth «2 on thn 0 ps 5 + 
C : es Ds Fm TNA EES "FW SPST > * an od: fs obs a A 2 I.” + YL .- ae at Eton nt OST 7 
_ Pr II. - 4 "0 * = - . s : 
A ».- >. - v. a -  * . . 
o wy *; "4 l : . _ ” 
f; G . - + by - 
. * @ V v.05 
'& ” " » » C Þ pe . % » : 
_ . "#7 n 
- a” F 
. 5 x - þ _ ' 
4 » n 
p 4 » 
-_ 
—_ *% 


"s 8 of quieting and repoſe of the Terre-Tenants , otherwiſe it would be a 


- caute of Suits; Bur all Rights, Tythes, AQtions, 8&c, might for che 
| ſame reaſons, viz, for. the quiet of the Terre-Tenants, and the avoi-: 


_ cepts of | fc 
 Kingis not inby forfeiture by the'Seature of 26 #.8. but by way of Re. 


dance of Saits and Controverſies, be teleaſed to the Terre:Tennands. F 
the fame reaſon here the righrof Action of Fraxcis Biger ſhall. be dif- 
charged and exonerated by this forfeiture, viz. for the quiet and | 
of the Terre-Tenants; for the Law delights in the quiet and repole of 
the Terre-Tenants, If Francis Bigorhad granted a Rent, the ancienc 


- right of the tail had been charged. C, 7. pert 14, Where Tenaiitin tail 


makes a leaſe for life, -and grants a Rent charge, and Tenagt for life di- 
eth, he ſhall not avoid his c , although he be in of another Eſtate, 
becauſe he had a defeiſible poſſeflion , and an ancient right, the which, 
&c, {o as they could not be ſevered by way of conveyance and: ch 
and no lawfall a& z Then I admire how be will fever chis from h | 
by his anlawfull at, viz. the Feoffment, the difcontinuance : Lit.16g. 
If -« man-commit Treaſon, he ſhall forfeit the Dower of his wife, yet he 
doth not give the dower of his wife, but it goes by way of AR int 
thoſe Lands. 13 H.7. 17.Tenant by the Curteſie in the life of his: wife, 
cannot grant his Eſtate of Tenant by the Curteſie to another, but yet- 
he for Felony or Treaſon may forfeit it, viz, by way of dilcharfe, A 
Keeper of a Park commits Treaſon , there the King ſhall nor havethe 
Office of Keeper for a forfeiture, becauſe it is an Office of traſt; but if 
he had been Keeper of the Kings Park, and had been attainted, there lie 
ſhould forfeit-his Office by way of diſcharge and ex6neration. This 
Statute of 26 H,. 8. hath been adjudged to make Land to revert:,” and 


 _ notſtridty to forfeit. 


Auſtin's Cale cited in 7a/fnghens's Caſe. Teriant in tail, the reverfion 
inthe Rog Tenant makes a Leaſe for years and digs, the iffue ac- 
Reat, and commits Treaſon, the Leaſe is avoided, for the 


verter by the Scatute of 26 H.8. It was objeRted , that if Tenant in 
tailmaketh-a Feoffment, and takes back an Eſtate for life, and is attain- 
ted of Treaſon, that he ſhall not forfeic his old right, I agree that Caſe : 


- Forindeed- it is out of the -Stathte of 26 H. $. which ſpeaks of Inhe- 


ritance, :and imthat Caſe the Tenant hath but a Freehold. The Stature 
of 26 ##.8. ſaich, that ir ſhall be forfeited co the King, his. heirs and- 
Succeſſors'; And if in our Caſe the old right'ſhould- remain, then it 
ſhould be a forfeiture: burduring the life of the Teſtator; When the 
Common-Eaw, or Statute Law giveth Lands, ir gives rhe means to keep 
them, as the Evidences; So here the King's to have by force ofthis Sta- 
tute- of 26 H."8. the Evidences. The forfeiture of right is' expreſly 
within the Statute of 26H: 8. asthe forfeiture of Efſtate', as'by any ' 
right, title or means, for the ol& Eſtate tail-is the means'of Eſtates ſince 
6H, 8. And if yon- will take away the I , the a” | 
DI LA C1 Cc 2 al 7-- 


' 324 The Lord Sheffie 

fall:' For all the Eſtates are drawn out of the old Eſtate tail.” The'Sta- - 

tute of: 26 H.8.is not an Aﬀtof Attaindor, for none in particular'is at.. 
tainted by.the AR; butthe AR of 31 N. 8. doth artajnt Francis Bigos | 
in particular. It was obje&ed; that here in this caſe there needed not to 
beany expreſs Savirig.  Tanfwer, that there are divers Statutes of For-" 
feitures : yet the Statutes have Savings in'them , ſo as it ſeems a ſaving 
in ſuch As were not ſuperfluous, bur\neceſſary. The Act of 33 H:8. 
fot the attainder of Queen Katharize, there isa ſaving in the At; and 
yet at Act of Forfeiture.' Dyer 100. there the land veſted in him inthe 
Remainder by force of a ſaving in the, At, ſo the ſaving is 
not void, but operative. C. 3. pert Dowlies Caſe, vid. the Earl of 
A4rwndels Caſe ,' there the ſaving did help the wife, fo it appears ſavings 
arein Acts of Parliaments of Forfeiture, and As of Attaindor. Dyer 
288,289. The Biſhop of Durham had 7are-Regalia within his" Dioceſe, 
and then the Statute of 26 H; $. came : now whether, the Forfeiture- 
for Treaſon ſhould be taken away from the Biſhop , 'by reafon of that. 
Statute, and given to the King, was the doubt > It was holden., that of 
new Treaſons the. Biſhop ſhould not have the Forfeitures , -for- thoſe 
were not at the Common Law, as the Forfeitures of Tenant in tail 3. but 
that he ſhould have the Forfeitures of Lands in Fee within-his Dioceſe ; 
and that he had by force of the faving in the Statnte ; ſo'that a Saving 
isneceſſary and operative. Com. Nichols's Caſe, there Harpers: opinion, - 
that there needs no ſaving to ſtrangers ;- but yer a ſaving is neceſſary for 
the Partie and the Tſlue, if they have anything, as well as ſtrangers. +34. 
C. 3. part Lincoln Colledg Caſe: It is the Office of a good Interpreter, 
to make all the parts of a Statute to ſtand together. Com. 5 59. By theſe 
general words ( Loſe and Forfait ) and by excluding of theheir in the ſa- 
ving, the heiris bound; So the Judges have made uſe of a Saving, for it 
is-operative. . | ef 20 AST 622 | - 

2' Ma. «Auſtin's Gafſe cited in Walfnphams Caſe, Tenant-in: tail 
the Reverſion:in the Crown : Tenant in tail made a Leaſe for years, and 
levied a Fine to the King; the King ſhall not avoid the Leaſe, forthe: 
King came inin the Reverter; buc in ſhch Caſe , if he be attainted of ' 
Treaſon , then the King ſhall. avoid theLeafe; So a Statute of Forfei- 
tures ſtronger then a Statute of Conveyance. By this Statute of 25 H. 
8.Church Land was forfeited , for ſo 1 find inithe Stature- of Monaſte- 
ries, which excepts ſuch-Church Lands to be forfeited for Freaſon, Dy 
er Cardinal Poole being attainted, did forfeit his Deanary , and yethe 
was not ſeiſed thereof in jare fo proprio, for it was jms Ecclefie; 27 E. 
3.89, A Writ of Right of -Advowſon by a Dean , and he counteth 
thatit is fue Eccleſie, and exception that itis not 74 ſus Ecclefſe ; But 
the Exception-was diſallowed, for the Pc is not in hisnatural* capacitie, 
but in his politique capacitic ; and yetby this Statute of 26H: 8. fuch - 
Church Land was forfeited for Treaſon : thisis a ſtronger Cafe then our- 
Gaſe.. "3 F- De Þ Fid.C. 
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 'Yide GC. g.part. Beanmont's Caſe: Land is given to husband and wife: 
in tail, and the husband is attainted of Treaſon; the wife is then-Tenant - 
intail, yet the Lad is'forfeiced againſt the iſſue, although it be but.a 

' "poſlibility, forthe whole eſtate is 1n the wife ; butche cauſe thereofis, 

' * becauſe it was once coupled with a poſſeſſion.” C. 7: part, Nevils Caſe, 
There was 2 queſtion whether an Earldom might be-entailed and for. 
feited for Treaſon, which.is a thing which he hath not in poſſeſſion nor 
uſe, but is inherent in the blood :. And there reſolyed that the ſame can- 
not be forfeited as to be transferred to the King, but it is forfeited by 
way of diſcharge and exoneration. 1.2 Es. Dyer, the Biſhop of Day. 

| hams Caſe : There, if it had not been for the /aving , the Regal Jurif- 
diction of the, Biſhop had been given to the King by the Statute of 26 

-H.8. This Statute of -26 H.. 8. was:made for the dread of the Traitor -- 
For the rimes paſt ſaw-how dangerous Traitors were, 'who did not re- 
Sard.theirlives, ſo-as their lands. mighr'diſcend.to their iſſue; It was 
ehen deſperate for the King, Prince, and SubjeR ; For the time tocome 

\ Itwas worſe. The Law doth:not preſume that a man'would commit ſo 
horrid an a as Treaſon : ſo.itwas' cited by Mr, {ro0k;,- who cited the- 
caſe, That the King cannot grant the goods/and lands of.one when he 
ſball-beattainted of Freaſon, becauſe the Law doth not preſume that he 

- will commit Treaſon: If the Law will not preſume it, wherefore then 
were the Statutes-made againſtir? If the Land be forfeited: by the Sta- 
tute of 26 H. 8. much ſtronger: is it bythe Statute of 31 4,8. But 

. thenadmirtthere were a Remitter in the Caſe, yer by-the Office found 

the ſame is defeated : Without Office ithe Right-is mthe King, | om. 

. 486. c.5. part 52. where it is ſaid, There are two manner of Offices; the: 
one.which veſts. che eſtate and poſſeſſion. of the Land &c. in the King, 
where he had -but a Right, as in the caſe of Attaindor the Rightisinthe- 
King by the AR of Parliament, and relates by the Othce. (om. 488. 
'That an Office doth relate. 38. £.3+31. The King ſhall have the mean: 
profits, The Office found was found in 33 E/:z. and the fame is to pur: 
the King in by the force of the Attaindor which was 29 H.8.. and fo the- 

fame deyeſtsthe Remitter. Tenant in tail levieth a Fine, and diſſerſeth 
the Conuſee and dyeth, - the iſſue is cemitted; then proclamations palſs;;; 
now. the Fine doth deveſt the: Remitter. ' (+. part-47 Tenant” in tail. 
ſuffereth-a-common Recovery,,. and dyeth before Execution ; the iſfue+ 
entreth, and then Executions ſued ; the Eſtate tail is devefted by the: 
Execution ; and ſo' here in our Caſe it is-by the Othce. C7. part $. 
Tenant in tail maketh a Leaſe and dyeth (his wife priviment enſitor)* 
without iſſue; - the Donorentreth, the Leaſe is avoided ; afterwards a 
Sor-is born, the Leaſe is revived. Com.4$80- Tenant in'capite makes a* 
Leaſe for life rendring,rent,and for non-payment a re-entry, and dyerh : 

_ the -rent is: bebind, the- hetr entreth for-non-payment'of the rent, and 

akterwards. Office is. found of the: dying ſeiſed, and that the land _ 
FP N: 
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den in capite, and that the heir was within age : In that caſe the Ent 
for the Condition broken-ywas revived , and the Eſtate for life revived- 


2 £.4. 25.A Diſſciſoris attainted of Felony, the Land is holden of the 


Crown ; the Diſſeiſce entreth into the Land, and afterwards Otfice is 


found that the Diſſeiſor was ſeiſed, the Remitter js taken out of the 


Diſſeiſee : whichis a ſtronger caſe then our Caſe; for there wasa right | 


of Eatrie, and in our Caſe it is but aright of Afton, which is not ſo 


ſtrong againſt the King. And for theſe Cauſes he concluded, I hat the 


Judgment -given in the Court of Pleas ought to be reverſed, And fo 
prayed Judgment for the Lord of Sheffie/d Plaintiffe in the .Writ-of 
Error. 


This. great Caſe came afterwards to be argued by all the Judges of 


Exglana - And upon the Argument of the Caſe the Court was divi- 
Jed in opinions, -as many having argued for the Defendant Ratcliffe as 
for the Plaintiffe : But then one new Judge being made, pz. Sir Henry 
Yelverton, who was before the Kings Sollicitor, his opinion and argu- 
ment ſwayed the even ballance before, and made the opinion the greater 
for his ſide which he argued for, which was for the Plaintiffe the Lord 
Sheffield; And thereupon. Judgment was afterwards given, That che 
ow gs given in the Court of Pleas ſhould be reverſed , and was re- 
verſed accordingly : And the Earl Lord Sheffe/d, now Earl of Msl- 
grave, holdeth the ſaid Caſtle and Mannor of Azlgrave at this day 
according to the ſaid Judgment. Note, I have not fet here the Argu- 
ments off the Judges, becauſe they contained nothing almoſt but w 


was before in this Cafe ſaid, by the Councel who argued the Caſe at 
the Bar. Ar 


” T— 
— A 


ww \ 
—_— 


Paſch. 21 Jacobi, inthe Kings Bench, 
418. 


jT was the opinion of Ley Chief Juſtice, Chamberlain and Dodderidge + 


Juſtices, That a Defendants Anſwer in an Engliſh/Court is a good Evi- 
dence to be givento a Jury againſt thedefendanthimſelf;bur it is nv good 
Evidence agucndt other parties. If an Action be brought againſt two, 
and at the Afſiſes the Plaintiffe proceeds only againſt one of them, in 
that caſe he againſt whom the Plaintiffe did ſurceaſe his fait may be al- 
lowed a Witneſle in the Cauſe. And the Judges ſaid, Thar if the De- 


fendants Anſwer be read to the Jury, itis'notbinding to the Jury ; and 
it may be read to them by aſſent of the parties. And it was further ſaid 
by the Court, That if the party cannot find a Witneſle, then he'is as it 
were dead unto him ; And his Depoſition-in an Engliſh Court in a Cauſe - 


betwixc 
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 Pſeb. 21Tacobi,, 527 | 


berwixt theſame parties Plaintiffe and Defendant may be allowed to be 
read to the Jury, fo as the party make oath that he did his endeavour to 
find his Wicneſle, bat that he could not fee him nor hear of him. 


-— wr aA Da44A. tte. ht, —_— _—_ 


| Paſch. 21 Iacobi, in the Kings Bench. 


A396 

He Husband, a wife ſeiſed of Lands, in the rightof the wife levied 
a Fine unto theuſe of themſelves for their lives, and afterwards to 
the nſe of the heirs of the wife 5 Proviſo that it ſhall and may be law- 
full co and for the husband and wife at any time during their lives to 
make Leaſes for 21 years or 3 lives+ The wife being Covert made a 
Leaſefor 21 years; And it was adjudged a good Leaſe againſt thehuſ. 
band, aſthough it was made when ſhe was a Feme Coverc, and although 

it was made by her alone, by reaſon of the” Prov1/s. 
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Paſch. 2.1 Facobi, inthe Common-Pleas. 


_— 


Fav ve 20. 
Ne: that Hobarr Chief Juſtice faid, That it was adjudged Aich.z5 
- V 7acobi inthe Common-Pleas, That in an Action of Debt brougbt 

upon a Contra, the Defendant cannot wage his Law' for part, and 
confefle the Aion for the other parr. And it was alſo ſaid, Thar ſo it 
was adjudged in 7art's Caſe upota-Shop-book: Atid v5de 24 Hi$. Br. 
 Contraft 35. AContraft:cantor be divided, 39 H.6.14. If ther Law , 

_ doth not lie for parcel, then ir is ſuſpended forthe whole where the debc 
isanentire debt. And ſo it was adjudged in this Cafe. 
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Paſch. 21 Jacobi, in the Kings Bench. 


42 | 
'] Ote it was cited by Chamberlain Juſtice, 15 74:0b;, to be adjuaged, 
That where a man brought an Action upon the Caſe againſt :an- 
other man for calling of him Baſtard, that the ARion Agree 
PE | ie - 


b 


> 
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the Plaintiffe did not claim any Inheritance, or to be heir to any perſon 
certain; But notwithſtanding that Error aſſigned, the Judgment was 
affirmed. And he ſaid, That if one faith of 7. S. that his Father is an 
Alien, that an Action upon the Caſe will lie, becauſe it ts a diſability to 
the Son. Qwxere. 


C__— TT 


EN Trin. 21 Facobi, inthe Kings Bench. 


22, Younc and EncLEeFiELDs Caſe. Intratur, 
Paſch.21 Fac. Rot.102. 


b es brought an Action of Treſpaſs for entring his Cloſe, &c, 
abutted upon one ſide with Pancras, and butted on the other ſide 
with Grayes-Inne-Lane. Upon Not guilty pleaded, the parties were 
at iſſue : Aud the Record of N:f prizes was Graves-Tune-Lane; And 
thereupon the party was Nonſairt. And now it was moved to have a 
Venire facias de novo. And a Caſe was cited expreſle in the point, betwixt 
Farthing and Dupper, 9 Facobs Rer.1349. Where inan Action upon the 
Caſe upon Aſſumpſit, the Plea-Roll was Six weeks, and the Record of 
Niſfs pris Six moneths : And the Jury being ſworn, the Plaintiffe was 
Nonſuit; and a Yenire facias de novo was awarded, and the Nonſuit 
was recorded. Ley Chief Juſtice, You cannot have a new Yerirte facias 
if the Nonſuit be recorded: And if the Record of N3/f prize varieth 
from the Record, then it can be no Nonſuit, becauſe there 1s no Record 
upon which the Nonſuit can be, and the N;þ prizs was proſecuted with- 
out warrant. Judicial Proceſs are of Record, becauſe they are by the 
Award of the Court : But if the Tranſcript of a Record be miſtaken 
by a Clark, it iſſueth out by the Award of the Court ; and if it vary, 
then it is no- Record. - The preſident cited is direR in the point : There 
was a Venire facias de novo; Butl conceive there is a difference where 
the Jury is worn, as it is in the Preſident, and then the Plaintiffe is Non- 
ſuit; but in our Caſe the Plaintiffe was Nonſuit before the Jury was 
ſworn. But per Curiam the Caſe is the ſtronger to have a new trial. 


Trin, 


328 Young and Englefield's Caſe. Intratur I 


'The Defendant brought a' Writ of Error, and ſhewed for Error, That 


Prichard and Williams Caſe. 2g 


roomy 


Trin. 21 lacobi, in the Kings Bench. 


423: Px1TCHARD and WiLLiams Caſe, 


JN an Zjetione Firme, the Jury found for the Defendant. Now it 1 
was moved for the Plaintiffe, That the Defendant might not have 

Coſts, becauſe the YVerirefacias is miſtaken. And the Defendants Coun. 

cel cited a Prefident in the Caſe, viz. Mich: 18 7acobs, betwixt Doxe and 

Knot ; where the Defendant had Judgment for his Coſts, notwithſtand- 

ing that the Plaintiffe miſtook his. Yenire facias in an Ejgtiome Firme, 

wy the Jury found for the Defendant. 
* 


—_ 


Trin. 21 Iacobi, in the KK ings Bench. 


424, ' WiszmaAn and Dennam's Caſe, 
WW 1ſeman brought an Aion upon the Caſe againſt Denhays Par- 
ſon,and declared that there is a Cuſtom within the Town and Pa- 

riſh of Landone, of which the Defendant is the Parſon, That every 
Pariſhoner who keeps ſo many Kyne within the ſaid Pariſh, ſhould give 

and pay to-the Parſon, for his Tyche-Milk , ſo many Cheeſes at Micha- 

elmas : and ſhewed how that he kept ſo many Kyne, viz. 20, &c. with- 

in the ſaid Pariſh, and that he did tender apxd La»done ſo many Cheeſes 

at Michaelmas to Denham the Defendant, being Parſon, who refuſed 

them, and to take them away , but ſuffered them to be and continue in 

the Plaintiffs houſe, for which cauſe he brought the Action : The De- 

fendant did demur upon the Declaration. George Crook, the Aion 

will lie; for the Plaintiffe hath a damage , by reaſon that the Parſon 

doth not take away his Tythe-Cheeſe. And it is like unto the Caſe in 

13 H. 4. eAtion ſur le Caſe 48. Where a man ſold unto another Hay; 

and becauſe that the Vendee took not away his = , an Action upon 

: . the Caſedid lie, for it was a damage to the Plaintiffe to let ir ſtand upon 
/ his ground, for he durſt not put his Cattel into his ground to feed , leſt 
they ſhould eat the Hay and ſpoil it, and ſo he ſhould be lyable to an 
AQion to be brought by the Vendee: So if Tythe be lawfully ſe: 
forth, and the Parſon refuſeth the Tythe, but will ſue in the Es 
| Un ourT 
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Court for the ry the, an Adton upon & Caſe will lie : 4 ona in his 
Cale, for the Cheetes may be-rumberfome andtroubleſometo the Par- 
tie, ſo as he grey make the beſt uſe or We he of his houſe. a Crook 
contrarie : an r ec the te edged to be 
apud Landon, a LR oo! a it was FOR Wok at Landoge, 
or in any place certain and he ——_ that the Action will not os becauſe 
here is no Nagy [0. the Plgi ewhena man 
iP: annres Ws eat enant tendreth 
it, and the Leſſor refuſeth ir; 'the Leſſee _— _—_— an Action upon the 
Caekpaind: bis 1:dlor; burhomay! buetxqanAHon 
' brdught bythe Eoflor. yo hrecs iſe. [amet pri umn Wa6t 
to the purpoſe, 'for thereic was Part of 'rhe heap cake iraway by 
tuck a rimen And mn. our Caſe -che ww hn, & the marcetin 
-Sanitoicbe;Plainr. © 43/F/6/bawik A Us; wn Afton 
Aaeri theiGaſe was brought for bi: 2 prin Kicat''Coant For 
Tythes which were due, and h&reebv SH 9997; 
Secondly, Admit thayghe Atton doth lie, roger-ar it is is becauſe itis a da- 
mage. unte-him that they remam mn tris honſe; but-itdoth -not 2ppear 
that the tender was made at his houſe, but apud Landone , which might 
bea mile from the houſe; .aqad £6 becauſe \owah bs gwafewlt, the Action 
will not lie as this Caſes, by reaſon of the tender. George Crook, It was 
adjudged in a Corniſh Caſe, that an Aion upon the Caſe lieth againſt a 
Parſon which'doth not take away his Tytheicorn, of hay , becapſe it 
ſpoyles the ground upon which it ſtands , and becauſe the partie cannot 
have the free uſe of his Land ; So in our 'Caſ: ,” he cannot have the free 
ule df tis huſe.; the cheeſes _— 'þis houſe; -and rei eg 
withther fmd!.,” Hau7btr Juffice the Action were well laid E 
woutd He for the Cauſe, but inthis' Cafeiri is not welf laid - Tf:an ins 
makes the Aion to lie,” it is the datnuge which the Plaintiffe dot 
faſtzin by 'the cheeſes being intis houſe; J * but hefe it 5Shidto be tendred 
nwp#4 Lanieve , 3nd it is not faid 'arhishoufe; 'ati8' wono#far how-rhe 
cheeſes catne to his houſe}; for'if they were brought back'by the Plain- 
tiffe, or by his commandment, 'then'the Ation wilhnot lie; bur: if he 
had4aid is Aion, that he'pavenorice to the Parfon that he had ſo'ma- 
ny cheeſes reatly- for him for his Tyrhe ; andhad rrequiredhim'to ſend 
for them, 'thenif the Parſon had not tarried them away; the Aon 
wottd'bave lien; butfor q On; before" the Aﬀign as it is laid'is not 
mmaintairiable. DodZeridge Juffice ;* There ate two'tnatters in this caſe : | 
Firſt, Tf 'the ARion will lie for the matter, ' Secondly , Tf the Action 
will lic by reaſon of the Tender : as tothe firſt , T put this -difference, 
Fhae tn fome caſeit will lie, and” in ſome caſe ﬀt yill not lie; ; 48 this cafe 
the Action is; not mairitainable. 
" Where a tender is of aged which'the Partie ought to have; by the 
tender the property is chang and there.a damage may ariſe by —_— | 
at. 
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there, and there they are to be demanded , and tHdevt tiotice is” 
given to the Parſon ; and the partie is not bound to carry them to the 
Parſons houſe. The cheeſes which areto be paid by this Gu ſtom, are to 


bepaid of cheeſes made upon thatLand , and not of cheeſes which the 
Thy : Pariſhoner 


332 Wiſeman and Denhams (aſe, 
Pariſhoner fhall- buy elſewhere + The tender is alledged to bein the 
Town of Landoxe, and the Law intends the cheeſes tobe: in the Pariſho- 
ners houſe and this general tender is to be underſtood at the placewhere 
the cheeſes by intendment of Law are to be ; and on the other ſide it 
oughtto be alledged, that the tender was not at the houſe : ſo as1con- 
ceive that the tender is good.. Dodderidge , The intendment is-not*good 
in this caſe; forin, every Declaration there ought to be certainty and 
xerity; but jna plea: in bar, there if it bea common intendment, it is ſuf. 
ficient, Ifa man. ſpeak generally of.a Town;, it. is to-be: meant at_the 
Hamletwhere the Church ſtands. Ley, when a tender is pleaded , it is: 
ſuppoſed to be at the place where the tender ought to be by the Law. :As. 
a man is bound to pay money, if he plead that he tendred it at D. - it 
ſhall be intended that D, is the place where..it ought to be paid. If the: 
partie $0eeD to the Parſons houſe, and tells the. Parſon that he hath at his 
houſe ſuch Tythe cheeſes for him, and requires the Parſontoſend for. 
them;here the notification is at the Parſonshouſe, but the real tender is at 
the parties own houſe : And the partie plaintiffe in oyr Caſe cannot 
plead itotherwiſe then at Landoxe. Ha aghres , In chis caſe the Law. re- 
quires a ſpecial place of tender expreſſed , or elſe he ſhews no cauſe of. 
Aion: For if .it were at any place out of his: houſe , the Action will 
notlie ,' and the cheeſes ought to be perſonally tendred. Ley:Chief Ju- 
ſtice; That would be inconvenient, for then he muſt carry them to him, 
and fo he ſhould be forced to wait upon the Parſon. Dodderidge, 40 E.3. 
If I tender to one a marriage, ora Ward, the womao, or Ward oughr. 
ro be preſent at the time of the tender, Tender.af money /in a bag, as 
to ſay, I have money for you, is no.good tender : and ſo it is of cheeſes; 
to ſay, I have cheeſes for you, is but a verbal tender, and it is not good ; 
but it oughe to be tendred perſonally and in kinde. You will inteyd 
that the Parſon was at the plaintiffs houſe at the time of this tender, and. 
here is nothing in the caſe to dire you ſo'to think. Ley, The placeis but. 
circumſtance, . for the Parſon is tyed to demand them at the houſe, being 
the proper place of tender, by reaſon of their being there. Dodderidge,. 
The cheeſe muſt be ſhewed the Parſon, and that proves that he muſt be 
preſent : Ley, If he were preſent, then the tender is good : But if hebe: 
not there, but at another place, the notice. js ſufficient. Dodderidge, The: 
Law requires certainty in a Declaration, and the matter cannot be taken; 
by intendment ; ſo we ought. to have a certainty ſet. forth , otherwiſe . 
no certain Judgment can be given. It was adjourned, for Dodderidge and 
Hengltes uſtices were againſt Ley Chief Juſtice ; Buc as I have heard, . 
the Caſe was afterwards adjudged. for the Plaintiffe.. There q#ere. the-- 
Record of the Judgment, | Sings Cd Of Ste vs TR 


Tim, : 


* Snell and Bennets Caſe. | 3 


_ —_— . 
» 


Frin. 2 [ lacobs, in the Kings Bench. 


425- 

A Man. made a Leaſe for life, and covenanted for him and his heirs, 

; A That he would fave the Leſſee harmleſs from any claiming by,from 
or under him. The Leſſor dyed, and his wife brought a Writ of Dower 
againſt the Leſſee, andrecovered ; and the Leſſee brought an Action of 
Covenant againſt the heir. And it was adjudged againſt the heir,becauſe 
the wife claimed under her husband , who was the Leſſor :' But if the 
woman had been mother of the Lefſor who demanded Dower, the ARi- 
-0n. would not have layen againſt the heir, becauſe ſhe did not claim by, 
from, or under the Leſſor. And ſo it was adjudged, v. 11. H.7. 7.6. 


Y _—__—_—_ 


Frin.21 Tacobi, inthe Kings Beach... 
. 426. | SnzLL. and Bxxnnet's Cale, 


A. Parſon did contra. with e£.-his Executors and Aſſigns, That for 

Aten ſhillings paid to him every year by eL. his Executors and 
Afigns, that he,his Executors or Aſſigns ſhould be quit from the pay- 

. ment of Tythes for ſuch Lands-during his life, yz. the life of the Parſon. 
' e-L. paid unto the Parſon ten ſhillings , which che Parſon accepted of; 
And made B. an Kofant: his Executor , and dyed. The mother of. the. 
Enfant took Letters of. Adminiſtration durante minors etate of the En- 
fant, and made a Leaſe at Will of the Lands.. The Parſon libelled in the- 
Eccleſiaſtical Court for:Tythes, of the ſame Lands againſt the Tenant at. 
Will; who thereupon movetl for a Prohibition. Dodderidge, During. 
the life of the Parſon the Contra& is a foot ; but the Aſſignee cannot. 
ſue the Parſon upon this ContraR, yet he may have a Prohibition to. ſtay. 
theſuit in the Eceleſiaſtical Court, and put the Parfon to his right reme-. 
dy, and that is to ſue here. This agreement is not by Deed, and ſo no: 
Leaſe of the Tythes. The Parſon ſhall have his remedy againſt the Exe-' 
cutor for the ten ſhillings, but nos againſt the Tenant at Will : and the - 
Executor hath his remedy. againſt the. Tenant at Will. . Crook, 21. H.6. 
ALeaſeof Tythes without Deed is good for one,but not for more years, 
v.16 H.7, And afterwards a Prohibition was granted, 
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Trn.16 Facobi,in the Kings Beach. 


427, PaiLeor and Frilver's Caſe. 


TY Parties are at iſfue in the'Chancety, and a Yenire faciat is a- 
warded out of the Chancery to try the iſſue ; and the Fenire facie 
was, Quod venire facias coram Fc. duodecims Hiberos & legales homines de 
vicineto de Cc. quorum quilibet habeat quatnor lib. terre, tenemen orum, 
vel reddit uum per annum ad minus, per quos res veritas melting ſcirt poterit 
&c. And it was moved in arreſt of Judgment, -Thar the-Yerire facies 
is not well awarded; for it ought to be Q#orum quiliber habeat quadra> 
ginra ſolides terre, tentorum vel reddit. per an, a4 mins, according to the 
Statute of 35 H.$.cap.6. which appoints that every one of the Jurors 
ought by Law to expend forty ſhillings per au»um of Frethold, and it 
ought not to be qzatmnor libras terre &c. according to the Statute of 
27 Eliz cap.6. which Statute of Elizabcrh doth not ſpeak of the Chan- 
cery, but only of the Kings Bench, Common-Pleas, and the Exchequer, 
or before Juſtices of Afſtſe. Before the Statute of 35 H. 8. no certain 
Land of Jurors was named in the Yexnire facias ; but ftnce the Statute. of 
35 H.8. it was qzadragint. ſolidos, untill the ſaid Statute of 27 E/:z. and 
now it is qyatnor libras in the Kings Bench, Common-Pleas, and Exche- 
quer. Ic was adjourned. | | £208 

At another day the Caſe was moved again, That the YVenire facies 
ought to be 4o ſo/ides cc. according to the Statute of 35 H. 8. eap.6. 
And 10 H.7.9. & 15 were vouched, That if a Statute appoint that the 
King ſhall do an a& in this form , the King oughtts do it in the ſame 
form and manner : So if a Letter of Attorney be to make a Bilkin-Eng- 
liſh, and the ſameis madeinLatine, ir is not good, although it- be the 
ſamein form and matter. ("0k /;b. Entries 578. Waldrons Caſe is, That 
in the Chancery the Yerire facias was but 405. but that Caſe was between 
35 H.8. and 27 Eliz. cap:6. Dodderidge and Hanghtos Juſtices; It is 
a plain caſe, For the Yexire facias ought to be according to 35 H.$.cap.6. 
becauſe the Statute of 27 Elzz. cap.6, ſpeaks nothing of the Chancery, 
Quod nota. - 
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Triz. 2\ Igcobi, jn the Kings Bench. 
428, Hewer and Brz's Cale. 


IN an Ejefiove Firme of a houſe in Wincheſter, the Eje&ment was laid 
"tobe'of a houfe which was in anſtrals parte vici, Anglice the High- 

ſtreet, Zey Chief Juſtice, If it had been ex auſftrali parre vics, then the 

South part had been but a Boundary : but here it is well laid. Then it 

was moyed, That the Ferire facias is Duodecim liberos & legales homines 

a Wixton, and doth nor ſay of any Parifh in 77/i»ton. But notwithſtand- 

ing it was holden gol. : For DoAderidee Juſtice ſaid, That it is not like 

unto Hrandels Caſe; C.6.9pgrt 14. Forthere rhe Offence was laid to 
be done ix parechie Sante Margaret de Weſtminſter, therefore the vs/ne 

ought to be of the Partfh;but in this caſe it being laid generally in intron 

itis ſufficient that the v;/ze come out of 73ntoy, Judgment was given , 
for the Plaintiffe. 


— 
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Trin, 24 lacobi, tn the Kings Bench. 


429 Wartrxx and MounTacue's Cale. 


Man made a Leaſe for ſix years; and the Leſſor covenanted, That: 

if he were diſpoſed to leafe the ſaid lands after the expiration. of the 
laid term of fix years, that the Leſſee ſhould have the refuſal of it.. The 
Leſſee within the fix years made a Leaſe-thereof to ?.S. for 21 years. 
Dodaeridge, Haughton, and Ley Chief Juſtice, The Covenant is not-bro- 
ken,becauſe it is out of the words of the Covenant, But Dedderidgeſaid, 
Temp.E.1. Covenant 29. The Leſlee covenanted to leave the houſes,trees 
and woods at the end of the term in as good plight as he foundathem'; 
and afrerwards the Leſſee cut down a tree, thatiin that caſe the Covenanc 
was broken, and the Leſſor ſhall not ſhy until! che end of the term to 
bring his ation of Covenant, berauſe it is apparant that the tree can- 
I again and be inas good plight as it was when he taok the - 
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Trin. 21 Lacobi, in the Kings Bench. 


430. OwxIELD againſt SuizkT, 


Writ of -Error was brought to reverſe a Judgment given in an 
Acion of Debt; The Action of Debt was upon a « Che ſob 


vere, &c- pyo diverſis ſummis pecunie;and the opinion of the Cart was, 
That Debt doth not lie upon Conceſſit ſolvere pro diverſis ſummuzz&c. be- 
cauſe it is incertainty : But the ſame Term in another Caſe, viz.' Stacies 
Caſe, That by Cuſtom of Loxdoy, it was holden that Debt doth lie up. 
on a Conceſſir ſolvere pro diverſis ſummis:; And it was then ſaid, That in 
an Action upon the Caſe, it was good to ſay, That in conſideration te 
diverſis ſummis Conceſſit ſol vere : and 1o it hath been adjudged; 


Tran: 21 Jacobi, inthe Kings Bench, 
HawxswiTn and Daviss Cale, Intratnr. 


431. Paſch. 19. Fur. Rot. $3. 


] Fe for years of divers parcels of Lands, reſervantRent, and for 
not payment a reentrie - The Leſſee affignes part of the Land to 
A. and other partto B.and keeps a part to himſelf : afterwards the 
Leſſee levies a Fine of all the Lands unto the uſe of the Conuſee and his 
heirs ; afterwards the Leſlee paies the Rent for the whole unto the Co- 
nuſee, and afterwards theRent becomes behind; and the Conuſee enters 
for the Condition broken, and made a Leaſe to the Plaintiffe, who there. 
upon brought an Zjetione firme ; and all this matter was found by ſpe- 
cial Verdi: and it was moved, that by the aſſigning of the Leſſee of 
part of the lands to one, and part to another , that the Condition was 
_= and deſtroyed ; but notwithſtanding, it was agreed by all the Ju- 
ſtices, that the Condition did remain, and was not gone nor deſtroyed. 
And they faid that this Caſe was not like unto F1izters Gaſe, in Dyer 
308, & 309. where the Leſſor did aſſigne over part of the Reverſion to 
one, and part unto another ; for that in that Caſe the Leſſor by his own 
AR had deſtroyed the Condition , but in this Caſe it is the AR -p = 
eſlee, 
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Leſſee, and therefore no cofour that the Condition be gone and de- 
ſtroyed. And fo it was reſolved for the Plaintiffe, and Judgment given 
accordingly, | | | 


——— 


Trin. 21 Jacobi, inthe Kings Bench. 
432- KirLticxew and Haryer's Caſe. 


Arper in conſideration of 100i. doth aſſumeand promiſe to K;/4;- 

grew, That the Lady weſtoz and her Son ſhall ſell to KX;/;orew ſuch 
Lands, Provs/o that Kill:grew ſuch a day certain pay to the ſaid Lady 
and her Son 20001. At which cime the Lady and her Son ſhall be ready 
to aſſure and convey to K:/lsgrew the ſaid lands ; And for want of pay= 
ment of the ſaid 2000. at the ſaid day, that X://igrew ſhall loſe the ſaid 
100/.and that the Contradt for the Land ſhall be void. X;#;grew brought 
an Action uponthe Cale /ur A(ſumpſit againſt Harper, and all this mat- 
ter was found by ſpecial Verdi. Arhow Serjeant argued thatthe Action 
would lie, becauſe the Lady and ber Son were to do the firſt a, viz. to 
make the Aſſurance. 22 H.5.57. Rent is reſerved upon a Leaſe for 
years in which are divers Covenants, and a Bond is given for the per- 
| formance of all the Covenants within ſuch Indenture of Leaſe : the 
Rent is behind, the Bond is not forfeited unleſle the Leſſor doth make 
a demand of the Rent, becauſe the Leſlor is to do the firſt a&, viz. to 
_ demand the Rent. Telverton contr? That the Ation will not lie. The 
queſtion is, Of whoſe part'is the breach > The Aſſympſie is grounded 
upon the Conſideration, and not upon the Promiſe : The Jury find that 
Killigrew was not ready to pay the 2000/. and that the Lady and her 
Son were not ready to aſſurethe land. The Agreement was (for which 
not time is mpratil) That the Lady and her Son ſhould convey ſuch 
lands : Then the Agreement was, That Ki/:grew ſhould + at ſuch a 
day certain, at which day the Lady ſhould beready,&c. an if Killigrew 
made default of the payment of the 2000', then he was to loſe the faid 
100]. which he gave to Harper to procurethe Bargain, and alſo that the 
Bargain ſhould be void. Ley Chief Juſtice, If Ki//igrew had paid or 
rendred the 200Gc). at the ſaid day, and the Lady and her Son had not 


been ready at that time to have aſſured the lands, X:/;grew ſhould have 
had an Action upon the Caſe for the 100). and recovered damages : If 
the Lady had been to have done the firſt ation, then the Action would 
bave been- maintainable ; but in this caſe K:l:zgrew is to do the firſt ah, 


and therefore the Action will not lie. Dodderiage, If it had been inde- 
| XN x finite 
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finite, then the Aſſurance and Conveyance tsto be before thePayment , 
but here the bargain isto pay the mony firſt; Harper promiſeth to K34;. 
grew in conſideration of 100'. that Kiligrew ſhall buy ſuch lands ; then 
comes the time of payment , and aſſurance of the land at that time ſhall 
be made; Proviſo, that if he do not pay the 2500!. then K il/igrew to 
loſe the 100'. and the Contract to be void : ſo there are po penalties ; 
ſo as of neceſſity the 2000'. muſt firſt be paid, for otherwife how can the 
Contract be void for not payment? For if the Conveyance ſhall be = 
made, then it was preſent before the mony paid, and ſo the clauſe (v7, ) 
Then the Contra& to be void, ſhould be of no effeft. Hawnghton Juſtice 
agreed. Chamberlain Juſtice, You have bound your ſelf wich a penalty, 
and the bargain ought to be performed as it was made. And ſo being 
made, that the mony ſhould be firſt paid, at which time the conveyance 
ſhall be made; and for want of payment, that K:/igrew ſhould loſe rhe 
100l,and alſo the Contra to be void : The opinion of the whole Court 
was againſt the Plaintiffe, that the Action would not lie; and -fo Judg- 
ment was given Qx0d zihil capiat per Billam, 


—_—____Q 


Trin. 21 Jacobi, in the Kings Bench. 


433. Sir AxThukr Gorse and Sir RoBERT 
: Laxe's Caſe. 


A N Action of Debt was brought npon a Bond for not performance 
7 \ of Covenants. The Caſe was ; Laze did marry with the daughter 
of Gorge; and in conſideration of marriage, and alſo of 30001. portion 
given m marriage by Gorge, Lane did covenanr, That he within one year 
would make a Jointure of lands within England then of the value of 
500'. per annum over and above all Reprifes, to his ſaid wife, ſo as Sir 
Henry Yekverron and Sir John Walter Councellors at Law ſhould deviſe 
and advife. In Debt for the breach of theſe Covenants, Lave pleaded, 
That he did inform Gorge of lands which he was determined ſhould be 
for her Jointure, bur neither Yelvertow nor Walter did deviſe the Aﬀſu- 
rance. Paul (ok, did demur upon the Plea ; and firſt ſhewed, That 
Lane did not give notice to Telverton and Walter, as he ought to have 
done by law : Forin this caſe it is not ſufficient to give notice to Gorge, 
but the notice oughr to be to the Councellors, otherwiſe how. could 
they deviſe the aſſurance for her jointure> 2. Heer is no place named 
where the Notice was, for it is iſſuable whether he gave Notice ormnot; 


and then there being no certain place named , no »i/#e can be upon it. 
| 3. He 


__ 
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3. He doth not ſhew where the Lands are ; for it might be (as intruth it 
was) the Lands were out of E:g/and, and by the Covenant they ought 


co be within England. 4. He doth not ſhew that the Lands were of the 


value of 5ool. per annum over and above all Repriſes, as they ought to 
be by the Articles. 5. He ſheweth that they were his Freehold, bur 
doth not ſhew that the lands were his lands of Inheritance of which a 
Jointure might be made. The opinion of the whole Court was, that 
the Exceptions were good, and that the Plea in bar was no good plea. 
Doaaeridge, If the words had been ( Sxch as his (onncel ſhall deviſe) 
then the Notice ought to have been given to the patty himſelf, and he 
is to inform his Councel of it, 6 H.7.8. But here two Councellors were 


named in certain, and therefore the Notice ought to be given to them, 


for he hath appointed Councellors, The whole Plea in bar is naught ; 
For if he hath an eſtate in tail, then there ought to be a Fine in making 
of the Jointure ; and if there be a Remainder upon it, then there ought 
to be a Recovery : So becauſe that Laze hath not informed the party 
what eſtate he had in the lands, they could not make the Aſſurance. 
Ley Chief Juſtice. Where a man is bound to make ſuch Aſſurance of 
lands as f.S. ſhall adviſe, here he need not ſhew his Evidences, but he 
ought to ſhew to the party what the land is, and where it lieth and the 
Obligee is to ſeek out the eſtate at his peril : And then ?.S. may adviſe 
the Aſſurance conditionally, viz. That if he hath Fee, then to have ſuch 
an aſſurance; and ifan Eſtate in tail, then ſuch an aſſurance ; and if 
there be a Remainder over, then to deviſe a Recovery. Cxria, All the 
Errors are material. | 

The Bail for Laye, before any Judgment given againſt him, brought 
Lzne into Court, and prayed that they might be diſcharged, and ZLaze 
taken into cuſtody. Dodderidge Juſtice ſaid, There is a difference be- 
ewixt Afanucaptors, Which are that the party ſhall appear at the day, for 
there the Court will not excuſe them to bring the party in Court before 
the day : But in caſe of Bail, there they may diſcharge themſelves if they 
' bring the body of the Defendant into Court at any time before the Re- 

torn of the 2.Scire facias againſt the Defendant : For when one goeth 
upon Bail, it is intended that he notwithſtanding that is i» caſtodia Ha- 
ri/calls; For the Declarations are in cuſtodia Mariſcalli Marſchalſie. 
204 neta, ſois the difference: 


Tri. 21 Jacobi, inthe Kings Bench. 


434+ WhrtLer and AreLEtoNs Cale 


AN AQion upowthe Caſe was brought for thefe ſcandalous words, 
viz. Thos haſt ſtollen my Peece, and I Will charge zhee With ſaſpition 


AL3 of 
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of Felony : Which were found for the Plaintiffe. Ir was moved for the 
aying of Judgment, That the ARtion was not maintainable :- For the 
Declaration is A Peece, innxendo a Gun : And here the 3z1uendo doth 
not do its part; for it might be a peece of an Oak, ora 2 25. peece of 
Gold, which is commonly called a Peece; and in this Caſe the words may 
be intended ſuch a Peece. 17 7acobi in the Kings Bench, betwixt Palmer 
and Reve : Thou haſt the Pox, and one may tarn his finger in the holes of 
his legs : Adjudged that for theſe words the Action would lie, becaufe 
it cannot be meant otherwiſe then of the French pox. 41 E1liz in the 
Kings Bench, the Defendant ſaid of the Plaintifte, Tho# art forſwors, 
and thou haſt hanged an honeſter man then thy ſelf : the Action did lie. 
For the firſt Sw 4 Thou art forſwors, no Action will lie, C.4. part 15. 
but the later words prove that it was in courſe of Juſtice, and that he was 
perjured. So in this Caſe, admitting that the firſt words will not bear an 
aQion, yet the later words make them aftionable ; For the firſt words 
ought to be meant of a thing which is Felony. Heck's.Caſe, C.4.part 15. 
there it was adjudged for the Plaintiffe, alchough the firſt words would 
not bear aRion, yet the later words make them actionable. 7 will charge 
thee with ſuſpition, or flat Felony, an Action doth not lie, Hecks Caſe 
provesit. Another Councellor argued that the Action would not lie : 
The- firſt words are not actionable; For fo many things as there are in 
the world, ſo many peeces there may be, and here it might bea peece of 
- a thing which could not be Felony. Betwixt Roberts and Hill, 3 Facobi 
in the Kings Bench it was adjudged, Roberts hath ſtollenx my Wood, the: 
words were not actionable ; for ic might be wood ſtanding , and then ta 
cut and take it away it is not Felony, but Treſpaſs. Ley Chief Juſtice, 
T charge thee with flat Felony, If the words be ſpoken privately to a man 
no Ation lieth for them ; but if they be ſpoken befare an Othcer; as a 
Conſtable, or in a Court which hath conuſance of ſuch Pleas, then the 
Aion will lie, for the party by reaſon of ſuch words may come into 
trouble: Bur if a man charge one with flat Felony, and chargeth the 
Conftable with him, then an Acton will not lie, becauſe it is in the ordi- 
nary courſe of Juſtice. C. 4. part 24. Wa man maketh a Bargain: with 
another to pay him twenty Peeces for ſacha thing, it ſhall be taken by 
common intendment twenty 22*. peeces of gold , which vulgarly are 
called Peeces But to endite a man for 20 Peeces is not certain and there- 
fore ſuch Inditment is not good ; and the Attion in our Cafe will not 
lie, for (my Peece) is an incertain word, Dodderidge. Thom haft ſtolen 
»3.Peece, What is-that 2. For we call 225. in gold a Peece. You ought 
to tell it in certain : And here the i»»#exdo will not make the ſcandal), 
but the words of ſcandal ought to proceed out of the parties own mauth ; 
and an J1»nxendo cannot make that certain, which was uncertain. in the 
words of the-ſpeaker : And therefore the ARjon here will aot lie. 
Havghros Juſtice , If the whole matter had. been ſet forth in. the Decla- 


ration, 


4 


ration, as to have ſhewed that the parties before this ſpeech had had 
ſpeeches of a Gun , then the Ation in this caſe would have been main- 
cainable; but here, th2 word{Peece) is incertain, and the Action will not 
lie. (hamberlain Juſtice ,_ If the ſpeeches had been concerning a Gun 
loft, then upon theſe words ſpoken the Aion would have lien, butnot 
as they are here ſpoken ; For the two words there, ought to have been 
matter ſubſequent, as upon-the charging with Felony, co havedelivered 
him to an ()tticer. And fo by the whole Court it was adjudged, 2x04 
querens nihil capiat per Billam, | 


— 


Trin. 21 Facobi, in the K ings Bench. 


435. SaoETEk againſt EmeT and his Wire: 


T He plaintif| being a midwife,the Defendants wife ſaid to the plaintif, 
Thou art a Witch , and Wert the death of ſuch a mans child, at 
who/e birth thou wert Midwife. Inan Aﬀiqn upon the Caſe in Arreſt 
of Judgment it was moved, that the words were not ationable. Hil! 15 
7acobi., 1n the Common Pleas: Stoxe and Roberts Caſe adjudged, That an 
Attion upon the Caſe doth not lie for ſaying thou arta Sorcerer, 9 Fac. 
Goabolds Caſe in the Kings Bench , Tho# art a Sorcerer or an Inchanter. 
30 Eliz. betwixt Morris and Clark, for ſaying, Thow art a Witch, no 
Action will lie; for ofthe words Witch, or Sorcerer,the Common Law 
rakes no notice; but a Witch is puniſhab'e-by the Statute of 1 acobz, 
cap. 12. Paſch. 44 Eliz Lowes Caſe, Thos haſt bewitched my catrel, 
or my child; there becauſe an Ac iFſuppoled to be done, an Action upon 
the Caſe will lie for the words. 1 - Facobs, Sir Miles Fleetywoods Cafe, He 
was Receiver for the King in the Court of Wards ; and Auditor Cr/e 
ſaidof him, Thox haſt deceived the King : and it was adjudged, thatan 
Aion upon theCaſe would lie for the words, becauſe it was 1n his calling 
by which he got his living. Chamberlain Juſtice , Since the Stature 
I 7acob;, forcalling one Witch generally an Action will lie ; For, for 
the hurting of any ching, a Witch is puniſhable by ſhame, viz; Pillory in 
an open place. Dodaeridge Juſtice, Thief or Witch will bear Action; 
and the reaſon of the Caſe before cited by the Councel is, becauſe thac 
thecommon Law doth not take notice of a Witch : Bat paniſhment is 
inflited upon a Witch by. the Statute of 1 7acob#, and by that Statute 
a. Witch is puniſhable. Tris. 21 Jacobi , Betwixt fellon and Hey, 
Judgment was ſtayed where the words were, Thos art a Witch, and haſt 
bewitched my child, becauſe that the words ſhall be taken in miriori ſenſr, 
as thou haſt bewitched him with pleaſure. And in that ſenſe Saint Pa/ 


faid, Who hath bewitched you, O Galatians ! That caſe wasadjudged in 


the Common Pleas, T rin. 
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436, KxoLris and Dossins s Cale. 


K Nollis did aſſume and promiſe ap#d Londoy , within ſuch a Pa- 
riſh that he would caſt ſo much Lead and cover a Church in 1p/- 
wichin Suffolk, and one Scrivener promiſed him to give him 10/, for his 
coſts and pains : Scrivener died , Knollis brought an Action upon the 
Caſe againſt Dobbins who was Adminiſtrator of Scrivener, and decla» 
red that he ſuch a day did caſt the Lead and cover the faid Church, apxd 
London. The Defendant pretended that the Inteſtator made no fch 
promiſe, and it was found for the Plaintiffe : and in arreſt of Judgment 
it was moved, That the Declaration was not good, by reaſon that the A- 
Sreement was to cover a Church in 7p/wich, and he declared he had co- 
vered ſuch a Church apad London ,. which is impoſſible,- being 60 miles 
aſunder ; and fo the Declaration is not purſuing the promiſe. Dyey 
7 Eliz. 233. In Avowry for Rent upon a Leaſe for life, &c. That the 
Prior and Covent of &c. at Barhe, demiſerant Lands which was out of 
Bathe, it was void ; for they being at Bathe , could not make Livery of 
Land which was out of Barhe. Vi. Dyer 270. The ſecond Exception 
to the Declaration was, That the Commiſſary of the Biſhop of Ns-- 
wich apad London, did commit Adminiſtration of the Goods and Chat- 
tels of Scrivener to Dobbins apud Tondon, which was ſaid not to be 
good, becauſe he had not powerin Loxdox to execute any power which 
appertained unto him at Norwich. Dodderiage Juſtice , The plaintiffe 
declares that ap#d Loxden he did cover the ſaid Church, that isnot good; 
and makes the Declaration to be inſufficient , becauſe it is not according 
to the promiſe. The place where the Commiſſary of the Biſhop of 
Norwich did grant the Adminiſtration is not material ; For if the Bi- 
ſhop of Norwich be in Loxdoz, yet his power as to granting of Letters 
of Adminiſtration, and making of Deacons and Clarks in his own Dio- 
ceſe, doth follow the perſon of the Biſhop, although his other Juriſdi- 
ion be Local, to which the Court agree. - And it was adjudged that 
the Declaration was not good, and therefore Judgment was given Qg0d 
querens nil capias per Billam, | 


Trin, 


Bullen and Sheewe's Caſe. 


Trin. 21 lacobi, in the Kings Bench. 
437. Burr. en and Szeexne's Cale, 


6 broughta Writ of Error upon a Judgment given in the Com- 
iFmon Pleas. The Caſe was, Buller being a Commoner, intituling him-- 
ſelf by choſe whoſe Eſtate he had in the Land, brought an Action upon 
* the Caſe againſt Sheeze, becauſe he had digged clay in the land where 
the Plaintiffe had Common , and had carried away the ſame over the 
Common, per q#ed he loſt his Common, and by that could not 
uſe his Common in as ample manner as he did before, Sheexe entitled 
himſelf to be a Commoner, and have common in the faid land alſo, and 
ſo juſtified the Entrie, and ſet forth a preſcription, That every Commo- 
ner had uſed to dig clay there, and the firſt iſſue was found torthe De- 
fendant Sheene, viz. that he was a Commoner ; but the other iſſue was 
found for the Plaintiffe Blez, viz. that there was no ſuch preſcription, 
That a Commoner might dig clay : And the Jury did aſleſſe damages 
to the Plaintiffe generally; and the ſame was moved to be Error, becauſe 
that the Plaintiffe had not damage by carrying away of the clay, becauſe 
the ſame did not belong to him, for that he was but a Commoner; and 
ſo the Judgment given in the Court of Common Pleas was Erroneous, 
Ley-Chief Juſtice , By the digging of a pit the Commoner is prejudi-- 
ced, by the l:ying of the clay.upon theCommon the Commoner 1s preju- 
diced, and ſo the damages are given for the digging and carryigg away 
of the clay,per quod Commoniam ſnam ami/it, and the damages Mc St 
ven for the clay. Chamberlaia Juſtice, If he had ſuffered the clay to lie 
by the pit, it had been damage to the Commoner, IF the Owner of the 
foilplough up or maketh conyburies in the Land , an Akton upon the 
caſe lyeth againſt him by the Commoner , for thereby the Common 1s 
much the werſe, and the Commoner prejudiced If the p:t be deep it 
is dangerous to the Commoner, and ſo a damage unto him,for it is dar.- 
ferous leſt his cattel ſhould fallinto it, and it will not ſuddenly be f1/- 
led up again, and fo no graſs.there for a long tine, and the longer, Le-. 
cauſe that which ſhould fill up the pit is carried away. Haxghtos Ju- 
ſtice, The proceedings are Erroneous , both Plaintiffe and Defendar:t 
are Commoners, The wrong is in two points, | Firſt, That the Defer.. 
dant had with his cattell fed the {ommon : Second'y , That rhe Defen-- 
dant had digged clay there, and carried the ſame away ; The -Defendarc 
makes Title: to. both : Firſt. he preſcribes to have Common there ; 


, 
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Secondly , That the Commoners by preſcription have uſed to have and 
dig clay there. The firſt point is found for the Defendant, andthe laſt 
iſſue is found againſt the Defendant, and damages are given generally : 
All the queſtion is upon the Declaration Cepir & aſportavit the clay, 
which implies a propertie and intereſt in the - to be to the Plaintiffe, 
It is not ſaid that the clay was carried over the land ; I conceive that 
the property of the clay is in iſſue, and the Commoner hath. nothing to 
do with that : So damages being given to him for that which doth not 
belong unto him , I hold the Judgment-to be Erroneous , and that ir 
ought to be reverſed. Dodaeridge, The Declaration is well enough, and 
of neceſlity it cannot be otherwiſe : Here the Plaintiffe challengeth no- 
thing but C ommon; In an Action upon the Caſe there ought to be inju- 
rie and damage, which is the conſequent upon injurie 3 For an Aion - 
upon the Caſe will not lie for an injurie without damage, Here Bd. 
ten doth not complain for any thing but the loſs of his Common, which 
is the firſt wrong: The ſecond wrong is the digging of the pit, in the 
which his cattel may fall and periſh : The third wrong is, for carrying 
away of (ix loads of clay over the Common, which is a great detriment 
to the Common, to carrie it either by Carts or otherwiſe : and for theſe 
three wrongs he concludes his damages, ratione c#jzs he could not bave 
his Common in as ample manner gs before he was uſed to have it, and 
he doth not conclude any damage for the clay : Every one of theſe in- 
juries doth increaſe the damages, and ſo it would have been if he had. 
left:the clay to lie upon the land by the pit, for thereby ſo much Com- 
mon would have been loſt. Here he makes himſelf title only to the 
Common, and theſe Acts do increaſe the damages only. 2 E.4.& 7 E4. 
Where one was unlawfully and falſly impriſoned, and being impri- 
ſoned , compelled to levie a Fine or make a Feoffment, or other Deed. 
Inan _ of falſe Impriſonment the Jurie gave damages, by reaſon of 
his reſfFaint of his Liberty, and increaſed them by reaſon of the levying 
of the Fine , or making the Feoffment or other Deed, which he then 
made. The Jurie found that he is not to have any clay, and cepit & 
«ſportavit doth not alter the Caſe; for that is a ſpecial Action of treſpaſs. 
And by three of the Juſtices againſt Haxghron, the Judgment given in 
the Court of CommongPleas was affirmed. 


-_ « OED 


Trip, 21 Tacobi, in the Kings Bench. 
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tm Councellor , cited this Caſe to have been adjudged, 25 
Eliz.,, The husband ſeiſed in the right of his wife of cp 
and, 
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+. Land, made a Leaſe for years; and it was holden by the Conrtthen, Thae 
©by the death of the husband the forfeiture of the Copyhold was puc- 
, and that the wife ſhould have the land again, notwithſtanding this 
orfeiture by the husband , by making a Leaſe for years; withoue Li- 
cence: And the Court ſeemed to allow of the ſai Cale to be Law: 
Andafterwards, this very Term the like Caſe came in queſtion in this 
Court, betwixt Severxe and Smith, where in an Ejeftione firme, a ſpecial 
Verdict found, That a Copyholder ſeifed in the righe of his wite, madea 
Leaſe for years;and it was a queſtion whether it were a forfeiture of the 
inheritance of the wife, HirchawSerjeant ſaid it was no forfeiture; Dodde- 
ridg Juſtice took this difference, Where a Feme Sole is a Copyholder,and 
ſhe takes ahusband,who makes a leaſe for years without licence,the ſame 
is a forfeiture, becauſe it is her folly ro take ſuch a hnsband-as will for- 
' feit her Land : But where a gi + coy is granted to a Feme.Coverr, 
and the husband maketh a Leaſe without Licence, -in ſuch caſe it isno 
forfeiture ; and ſo in the Caſe of a Femwe Leſſee for life at the Common - 
Law-, againſt Fhitinghaws Caſe, C. 8. part 44. It was adjourned. 
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N Ote, It was the opinion of allche Juſtices, and ſo declared, That 
if the Plaintiffe in an Ejeione firme doth miſtake his Declaration, 
That the Defendant in ſuch Caſe ſhall have his Coſts of the Plaintiffe, 
by reaſon of his unjuſt vexation. | 


| > R——_—  — _—_— 


 Trin. 21 Tacobi, inthe K ings Bench. 


4.4.0. | 

[Our ſeveral men were: joyntly Indicted for erecting and keeping of 
four ſeveral-Inns in Fathe: It was moved that the Inditment was 
inſufficient, becauſe the offence of the one is not the offence of the 0- 
ther, like unto the Caſe in Dyer 19. Where two joyn in an Action ppon 
the Caſe for words , *tis not good, but they ought for to ſever in their 
Actions, becauſe the wrong to the one, is no wrong to the other. Dod- 
deridge Juſtice ,” One Indictment, may comprehend ſeveral offences, if 
they particularly laid , andthen it is in Law ſeveral Indiaments : Tt 
Yy " May 
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may be-intended that the Inns were lawfull Inns ; for itis not laid to be 
ad noonnentun , and therefore not puniſhable; but if they be an anoy- 
aneeand inconvenient for the Tnhabirants, then the ſame ought: particy. 
larly to-wppear, otherwiſe it is a thing lawful] to etect an Inn. An Att. 
onupen the Caſe lyeth againſt an Inn-keeper who denies lodging to a 
Travailer for bis money, if he hath fpare lodging, becauſe he hath ſub- 
jefted himfelf to keep a common Inn. And in an Adion upon the Caſe 
againſt an Inn-keeper, he needeth not to ſhew that he hath a Licence to 
keep the Inn. | 

If an Inn-keeper taketh down his Signe , and yet keepeth an Hoſterie, 
an Aion upon the Caſe will lie againft him, if he dodeny lodging un- 
to-a Travailer for his money ; butif he taketh down his Signe, and 
_—_— the keeping of an Inn, then he is difcharged from giving 

Sing. The Indictmentin the principal caſe is not good, for want of 
the words (ad Nocummtnnm,) Haughton and Ley luſtices argreed. Ley, 
If an Indi&ment be for an Offence which the Cour ex Officio, ought to 
take notice to be ad Nocumentam, there the Indictment being genera), ' 
ad Nocumentum & contra Coronam & dignitatem, is ſufficient, without 
ſhewing in what itis ad Nocwmentum. But for Inns, it is lawfull for to 
ere them, if it be not ad Nocumentum, &c. and therefore in ſuch In- 
.diFmeats, it ought to be expreſſed that the erecting of them is ad Ne- 
cumentum, &c. and becauſe in this Caſe there wants the words ad Nocs- 
mentnm , the Indictment was quaſhed, 73. The Lord North and Prat's 
Caſe before to this purpoſe: 


* 


Trin- 21 Tacobji, in the Kings Bench. 
an - Bx1vczs and Nicuors's Cafe. 


Hey were Indited for the not repairing of ſuch a Bridg, and the 
Inditment was, debent & ſolent reparare pontem, &c. It was moved 

that the Indi&ment was inſufficient, becauſe it is not alledged in the In- 
di&ment, that the the Bridg was over a Water, and no needfull that ic 
be amended, Secondly, It did not appear inthe Indictment, char at the 
time of the Indi&ment the ſaid Bridg was ruinous and decayed. Third- 
ly, The Indi&tment is, that Bridges and Nichols, debent &5 ſolent repara- 
re povremr, and itis not ſhewed that their charge of repairing of the 
ſame is r4tione tevare. 21 E.4. 38, Whereitis ſaid, That a prefcripti- 
on cannot be-, that a common perſon ought to repaira Bridg, ___ = 
| | be 


be ſaid te be by __—_ of his Tenure; but it is otherwiſe in caſe of s 
Corporation, For theſe Errors the IndiAment was quaſhed by Iudg» 
ment of the Court. | 


— 


—_— X Mit. ELLE —_— 


Trin: 21 Facobi, inthe Kings Bench, 


| latratur, Trin. 20. Rot. 1609. 
442. Sir Twomas Lez and Gr1sser's Cale, 


'C- Riſſel drought an Action upon the Caſe againſt Zeein the Common 
Pleas,and ſhewed that dis fuit, &- adhuc Joofos exiſtens of a houle 
&c. and hedid preſcribe that he and all thoſe whoſe Eſtate: he hath in 
the ſaid houſe, &c, had uſed to have Common in the waſte-of L. and 
that Lee in Facobs, made Coniburies in the waſte, qzorum quidens premiſ- 
ſarum he loſt his Common, The Aion was brought 18 Jacobs, and 
Indgment given in the Common Pleas forthe Plaintiffe there: and there. 
upon a Writ of Etror was brought in the Kings Bench, andit was af- 
lgned for Error, | | F - 

Firſt, That ( diz ſcifiris) isnot good, becauſe it hath not any limi- 
tation of time, for it may contain as well forty years as one year : He 
laid the wrong to be 15 Facobs, and doth not ſhew thar at that time he 
was ſeiſed, for (djz) doth not expreſs any certain time ; and then it is 
like unto the caſe of Waſte, where the Grantee of a Reverſion brings an 
Attion of waſte, and doth not ſhew that he committed waſte to his dif- 
inhereſin , but doth not ſhew when the waſte was done ; for it might be 
that it was done betwixt the Grant and the Attornment,and then he had 
no cauſe to have waſte; or otherwiſe it might be.that the waſte was done 
inthe time of the Grantor, and then the Grantee had no cauſe of AQti» 
on; But in ſuch caſe he ought to ha ve ſhewed: that he was ſeiſed of the 
Reverſion at the time of the waſte done. 4 E. 4.18. There Treſpaſs 
was brought upon the Statute of XK, 2, and the Writ was, That he did 

enter i diverſa terras & texementa , There it was holden that the Writ 

being inſufficient, the Court ſhould not make it good , becauſe it is to 

-general, Inour Caſe it ought to have been, that he was (din) & adbuc 
eſt ſeiſutrms, Et ſic ſeifirns, that the Defendant did do the wrong. 

Another Error was atfigned becauſe he doth not conclude , quorum 
quidem premiſſorum pretexts, he loſt his Common ; tut he taies quorum 
quidem' premi(ſſoram he loſt his Common ; and leaves out the' word 

£ | SP (pretextn) 


348 S* Thomas Þ ee and GriſſeF's Caſe. 

(pretexrn) which word ought to have been in che Declaration. The 
Aion is brought three years after the wrong done, and he ought to 
have ſhewed, that he 15 7acob; (which was the time of the wrong done) 
fuit ſeiſitus, & din ante fuit ſeiſitrns is dominico ut de feodo. 

All before the clauſe, quorum quidem , &c. is but ' colletion ; and 
he ought co have concluded with a cauſe of grievance, viz, quornm 
quidem premiſſorum pretext, he toſt his Common. 7 FB. 7. 3. Thereit 
15 aid that this word (pretexrs) is a concluſion that the particular 
wrong doth contain , and doth athrm that which went before; but in 
this caſe the word (prerexrs) is wanting , and a Seilin firlt ought to be . 
laid, and then pretext quorum is good. Yi. Bullen and Sheenes caſe 
before, where the Plaintiffe firſt made him t'tle to the Common, »;z. 
that he was ſuch a time ſeiſed in Fee, & adhuc ſeiſitus exiſtens , that the 
Defendant did dig clay : Yi. Brows and Greens Caſe in the Common 
Pleas. 4D Eliz, Where a man pleaded a Feoffment and Livery, YVireate 
c#ujus he was ſeiſed in fee, and did not ſhew that he entred, and yer the 
ſame was good, becauſe the YVirtute cxjus was a good concluſion. Ley 
Chief Juſtice, (dx) doth not denote any time certain; If in a Caſe it 
had been poſtea, or ſic inde ſcifitus ; the Defendant did the wrong, then 
the Declaration had been good; bur here is nothing to which 45) may - 
have reference: If he had ſaid, that he being (di /ez//tus) that the De- 
fendant had ſuch a day done the wrong, it had been good. 

Secondly, Here ought to have been either q#orum quidem premiſſorum 
#arione,.0r pretextz, he loſt his Common : here the Latin? is good, viz. 
quorum. quidem premiſſorum Commoniam perdidit; but it is not goodin 
Law. . Dodaderidge Juſtice, You ought to have coupled the damage and 
the wrong ;. and 1n this caſe there' wants the coupling ,. for want of the 
word (pretexrn) forthe word (pretext) is the application of the pre- 

eedent matter : The matter of wrong is the making of the conyburies, 
dy reaſon of which he loſt his Common : and the quorum quidem here- 
hath not any ſenſe : The Declaration wants matter of form alfo; dis 
fait ſeijirm & adhbuc ſeiſitus exiftens. Might you not have purchaſed 
this Common after the wrong done by the making of the eonyburies? 
for it. doth not appear otherwiſe by the Declaration ; for as well as 
(dis) may.comprehend forty years, ſo it may but one moneth. If it 
had been / dizſeifprus & pc ſeiſitns) that he made the conyburies, then 
the Declaration had been well; but as this caſe is, it is not g60d. 
Hawghten Juſtice, Your Aion ought to have contained your-matter 
of time, as. well as your matter of wrong. (Dis) includes no-cer- 
tainty of. time; and quorum .quidem. premiſſorum., &c. is .a ſpeech 
without ſenſe. - If. a man maketh title co have. Commen-pro omnibus 
averizs, andthe-word (/x) is omitted, it is not good. 

Ley Chief Juſtice, here the wrong and damage are not knit toge- 
ther by theſe words; and it might be that .in this caſe. he had loſt his. 


Common. | 


<A a » 
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Common by ſome other means : For he doth alleadge that he loſt his - 
Common ; but how he loſt it, that doth not appear to us. If he had 
ſaid, Virtare cujus, Or per quod,or ratione cxujus he had loſt his Common, 
then the Declaration had been certain, and had been well enough : But 
here it being incercain, both in the Seiſirs, and 'alfo in the a eadging 
the damage, The Judgment given in the Court of Common Pleas for 
theſe Errors was reverſed. ; 


me 


Trin. 21 Iacobi, in the Kings Bench. 
443- Pre and Boxnxek's Cale. 


AN: Information was in the Common-Pleas by Pye againſt Boxxer,for 
**buying of Cattel & ſelling of them again in the ſame Market, againſt 
the Satute. Which was found againſt the Defendant ; and the Judg- 
ment was entred Q od fit in miſericordia, whereas it ought to have been 
Capiatur, being upon an Information ; For it is a Contempt, and pu- 
niſhable by Impriſonment. And in this Caſe upon a Writ of Error 
brought in the Kings Bencly, by the opinion of the whole Court the 
Judgment was reverſed. ; 


T.rin. 21 Jacobi, Intratur Hill.20 7ac. 
Rot 1 37- anthe Kings Bench, 


444, Kirsz and Smira's Cale. 


OS Recovered by Erronious Judgment; and the Defendant did. 
promiſe unto the Plaintiffe, Thar if he would forbear to take forth 
Execution , that at ſuch a day certain he would: pay. him the debt and 
damages. And Action .upen'the Caſe was brought .upon that Promiſe. 
And now-it was moved -by the Defendants Councel ,_. That there was 
not any Conſideration upon which the Promile could be made, becauſe 
the Judgment was an Erronious Judgment.” Ir: was adjourned. But [ 
conceive,that becauſe it doth not appear to the Court but chat the-Judg- 
ment is a Yood Judgment, that it is a good Conſideration : . Otherwiſe, 
if the Judgment had been reverſed by a Writ of Error beforeihe A Sion. 
npon the Caſe brought upon the Promiſe ; for there it doch .appear ju-.- 
dicially ro: the-Courr, that the Judgment was Errontious.. 


T x12, 


250 | BY Kellaway's Caſe, 
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48 Trin.21 Jacobi,in the Kings Bench. 


445. Tornan and Horkxin's Caſe, 


A N Action upon the Caſe was brought upon an Aſampſt:And the 
Plaintiff did declare, That in Conſideration of &-c. the Defendant 
1 Martis did promiſe to pay and deliver to the Plaintiffe 20 Quarters of 
Barley the next Seed-time. Upon Nox Aſ#mpſ;t pleaded it was found 
for the Plaintiffe. It was moved for the Defendant, That the Plaintiffe 
ought to have ſhewed in his Declaration when the Seed-time was, which 
he hath notdone. But it was anſwered, That he needeth not fo to do, 
becauſe he brings his Aion half a year after the Promiſe, for not pay- 
ment of the ſame at Seed-time, which was betwixt the Promiſe and the 
Aſſumpſit. Dedderidge Juſtice, 1f I promiſe to pay you ſo much Corn 
at Harveſt next, If it appearerh that the Harveſt is ended before the 
Adion' brought, it is good without ſhewing the time of the Harveſt, 
for it is apparent to the Court that the Harveſt is paſt : And here the 
AXttion being brought at AMichaelmas, it ſufficiently appears that the 
Harveſt i1gpaſt. And Judgment was given for the laintiffe. 


ho. 
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Trin. 1 Tacobi, Tutratur Hill x 7 Tacobi, Rot. 65 1. 
inter Hard ©» Foy, iathe Kings Bench. 


446. KELLaway's Cale. 


1 N an Zjefiove Firme brought for the'Mannor of L:il/ingron upon a 
Leaſe made by Kelaway to Fey, It was found by a ſpecial Verdi, 
That 44. Kellaway ſeiſed of the Mannor of Zillingron in Fee, holden in 
Soccage did deviſe the ſame by his Will in writing intheſe words, »:z. 
For the good will I bear unto the name of the Kellawayes, 1 give allmy 
Lands to John Kellaway in tail, the Remainder to my right Heirs, ſo long 
as they keep the true intent and meaning of this my Will. T o have to the ſaid 
John Kellaway ad the heirs of his body, untill John Kellaway or any of 
his iſſues goabout to alter and change the intent and meaning of this wy Will. 
T hen, and in ſuch caſe it ſhall be lawfull to and for H. Kellaway to enter 
and bave rhe Land in tail with the like limitation, And ſo the Lands was 
put 
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Fw pat in Remainder to five ſeveral perſons, the Remainder to the right 


eirs of the Devifor--- NY es wet io Pa olape 
| is heir, and entred and demifed the ſame to R. X. for 500 years, and 
| afterwards granted all his eftate to. Hard, Afterwards \KetHaway 
did agree by Deed indented with .K. to levy a Fine of the Reverſion 
to. and his heirs, H. KeHaway entred brig to the words of the 
Proviſointhe Will, and made the Leaſe to Foy, who brought an Eje- 
Gione Firme againſt Hard, , And whether He: Kellaway mig © lawfully 
enter or no was the Queſtion: © It was objected, That in the Caſethere: 
is not any Forfeiture, becauſe the Fine was without proclamations, and 
ſoitwasa Diſcominuance only. The firſt Queſtion is, If the Remainder 
doth continue: The feroddis;, If it be aPerpetuity, or a ' Limitation. 
ee en 
away or any or Ms *SOF"go: ). ater @t: change the eliate” 
tail medtiongd iwthe Will; with Proay/e ts make: Leaſes for 2.17;/ years, 
3 lives; or to-taake Jointures: - Then his Will is, That ic ſhall berlaw- 
_ fall for H.X. to eter and to haverhe Land with the ſame- limications. 
oh art a nr ar AIIIINY butific be-but a;Li- 
ptochmmions/ and X.nentreciufortberBarfature;” of 5 or 
©" Damport; It in'no Perpetunry, bura Limitation,which is not reſtrained 
by the Lawas Perpetuities are, Unvilh ach time as oc. ſhall diſcontinue 
ce. The Jury'find an Apreemenchy Indenture: The at: which is-al- 
leadged to be the brench:is,-\oli ove & agteavir; norto;levya. Fine 
with proctamations; bue rs levy a Fine withpur: praciarhations;: which. is 
bats Diſcontinaance! To/perron,; Ifithe Fine bad heen with (proclama+ 
tions, then withour doubt: he in: che Retnainder during che life. of him 
who levied it had been barred.” The Deviſe wias, To: Have to then and: 
to.the heirs of their bodies, fo:long as-they and every: of their iffues,do: 
obſerve, perform, ifulfilkand keep-the: treat mening''iof chis.my: Will: 
touching theentailed Lands infoianifollqwieg and no otherwiſe? And 
therfore'I M.Ke/lawaydodeviſeitnto Foba Kellaway'& theiffuccf his 
body the Remainder co have ar rs 0. and the: ifſue 
of hisbody, untilkhe-or any of his ifſue, ſhall go about: to conclude, do, . 
or make any a or ads to alien; djfeontinues. or. change" the-'true. man+ 
ing of this my Will: T hatthen'my Wallis, and:Ldo-gireand:beguaath 
. te HK in tail, And'that irflbatl-be jawfalbfor: himabe faid HK 00 
his iſſue to enter immediately upon fichaflenc; concluſion; or:-going 4+ 
bout to conclude:&r.” And that 'H;X. and his: ifſue ſhall haveituntill 
heor any of them goabout &-c.. C.g. part, Swndayer Caſe; 123. where 
itwasreſolved;: Fhat no Condition or Limitation; bem byaſtexecuted, 
of by limitation of awUſe, or by a Deriſe, can bar Tenttyt ins2jlro/alien: 
by a common Recovery, v: C:3.partace.. The Cafe was fiocrefolyed;. 
but-it was adjourned to another dayto be arpned,; and. then'the-Court 
todeliver their opinions in it... | . Tue 
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"rin. 21; Intratur Trin. 20 Jacobi, Ror.8 11. 
in the Kings Bench. 


447. Katenr's. Cale. 


” 


JN this Caſe George Crook ſaid, That Land could not belong to Land : 
yetin a Will, ſuch Land which had beenenjoyed with otber,might paſs 
by the words cam pertinacize. : Avwhere £. hath two houſes adjoyning, 
viz... the Swan and the Red-Lyox; and eL. hath'the Swor. in his own 
- poſſeſſion, *and occupieth a'Parlour or Hall ( which belongs in-truth to 
the Red- Lyon) with the Swen-houſe,and then leaſech pg Ho houſe, 
and then by his Will deviſeth his houſes called the Swan ; The rooms 
of the Lyon which A. occupied with the Swan ſhall paſs by che Deviſe, 
although of rightthoſe rooms do-belong to the Lyow-houſe. Poſcc36Eliz. 
. Ewer and Heydor's Caſe: A'man hath a; bouſe and divers lands in: 3, 
and alſo a houſe and lands in D, And by his Will he deviſeth his houſe 
and all his lands in. & D. there the houſe whith.is in D. doth nor paſs, 
for his intent and meanin E plainl appears that his houſe in D. doth not 
pals : But if he had deviſed- all: his lands in #7; and had not ſpoken of 
the houſe,-che houſe had paſſed:- A Caſe was:in the Common-Pleas 
betwixt "Hyam and" Baker : The Deviſor had two Farms, and occupied 
parcel of one of the Farms with the other Farm, and deviſed the Farm 
which he had in his poſſeſſion; -The part of the other Farm which he 
occupied with it, did paſs with the Farm-deviſed. | | 

* © Doddaeriage Juſtice, The Deviſe is in- the Caſe at Bar : All his. Farm 
called” Locks to his eldeſt Sony and all his Farm called -Brocks to. his 
younger Son ; And the Land in queſtion was purchaſed long after that 
the Deviſor purchaſed Brecks ; but that Land newly purchaſed was 
not: exprefly named in the Will, and therefore it ſhall diſcend to the 
heir, ©5z. the eldeſt Son.” Land is not parcel of a houſe, and in ſtrineſs 
of Law cannot-appertain'to # houſe :; Yet-Land is apgertaining to the 
Office of the: Fleet and the Ro/ls.; but that is to the Office, which is in 
another nature then the Land is. For the Land newly purchaſed, ( the 
Jury did not find the ſame to be uſually occupied with Brock) it ſhall 
not paſs with Brocks, although it be occupied together with ZBrocks. 
I do occupie feveral Farms together, -and then I deviſe one of the Facms 
called D. and all the lands to-the ſame belongingy: the: other Farms 
ſhall nor paſs with it, alchough they be occupied all. cogetber. Haughton 
Juſtice, Whattime will make lands to belong unto a houſe ? All the peo- 
"* ph 


: Sely againſt Flayle. and. Farthing, 5353 
Grs afiths lands wird with'the- Honfefor a fmqlh time with ferve the twerts 
Ley Chief Juſtice, There are'two manner of detoraings'; One bel6fig- 
ing in courſe of Right, and another belonging in cale of Occupation. 
To the firſt belonging there ought to be Preſcription, vx. time out of 
mind : But in our Caſe, Belonging doth borrow ſome ſenſe from 
occupying for a year, ora time; And then another year to occupie it 
will not make it belonging in the later ſenſe. In ſtritneſs of Law, Lar@ 
cannot be faid to-belong to a houſe, or land; but in vulgar reputation it 
may be faid belonging: And in ſuch cafe,in caſe of grant; the Land wilt 
not paſs as appertaining to Land, C. 4. parr. Terringhaw's Caſe. But in 
our Caſe, it ts in caſe of a Will. Uſnally occupied, is not to be meant 
time out of mind. Here other lands were belonging to Brocks; and fo 
the words of the Wilt are ſatisfied. But it might have been a Queſtion, 
if there had been no other lands belonging to it. Doaderidge Juſtice, If 
the Deviſor had turned all che profits thereof to Brecks, then it had 
paſſed by the Will. Ley Chief Juſtice, This occupying of it promiſcu- 
ouſly doth make it belong to neither. 

At another day, Ley Chief Juſtice ſaid, Here is nothing which makes 
it appear to us that this Land doth belong to Brocks : For the Jury find 
not that it was occupied either with Brocks or Locks ; and ſo this Land 
belongs to neither of them. Dodderidge, There is not any Queſtion in 
the Caſe: It is not found that it dothbelong -* And then we muſt not 
judge it belonging. The ground of this. Queſtion ariſeth out of the 
matter of fa&; and it ought to be found at the' leaſt, that' itis apper- 
taining ia Reputation. Hapghton, The Jury find that Xnighr wasſeiled 
of Brocks and of lands belonging to it, And that he wasfeiſed of Zocks 
and of lands belonging to that, And laſtly they find that he'was ſeiſed 
of this Land in queſtion, but they do not find that it was any wayes be- 
longing to Brocks orocks. It was adjudged for the Plaintiff, and that 
the Land did not paſs by the Deviſe, but that it did diſcend to the heir. 


—_—_— 


Trin. 21 Jacobi, inthe Kings Bench. 
448. SELY againſt FravLi arid FaxTHING: 


IN an. Zje2ione Firme the Vendift was found for the Defendant; Three 

'of the Jurors had Sweet-meat in- their. packets:z -and:thoſe three,wers 

for the Plaintiffe, untill they were ſearched and the. Sweet-meats found: 

with them, and then they did agree with the other nine, and gave their 

Verdid for the Defendant, Haxghton Juſtice, It doth not ""—_ = 
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theſe Sweet-meats were provided for them by the Plaintiffe or Defen- 
dant;. and it doth not: appear that the ſaid three Jurors did eat of the 
Sweet--neat3 5efore the Verdi given : And fo I. conceive there is not 
any cauſe to make voia the Verdid given ; but the ſaid three Jurors are 
fineable. _ Dodderidge Juſtice, Whether they eat or not,they are fineable 
for the having of the Sweet-meats with-them, for it is a very great miſ- 
demeanour. And now we cannot tell which of the Jurors the three were; 
and becauſe it was not- moved before the Jurors departed from the Bar, 
it is now too late to examinethe Jurors, for we do not know for which 
three to ſend for. The nine drew the three which had the Sweet-meats 
to their opinions, and therefore there is no cauſe to ſtay Judgment : 
Burt if the three Jurors had drawn the nine other co them, then there 
had been ſufficient cauſe to have ſtayed the Judgment ; but as this cafe is 
there is. no cauſe. And therefore per ('#riam Judgment was given for 
the Defendant according to the VerdiR. 


—— 


ee iba 


Tran. 21 Iacobi, in the K ings Bench 


Ote, Tt was vouched by George Cr00k , and ſo was allo the opinion 

of the whole Court, That by:way of Agreement Tythes may paſs 
for years without Deed, but not by way of Leaſe without a Deed. But 
a Leaſe. for one year may be of Tythes without Deed; 
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2 Trin. 21 Iacobi, inthe Kings Bench. 


450. 


* Har Plaintiffe recovered in Debt in the Kings Bench, and a Cafias 
ad Satisfaciendum was awarded; and immediately upon the award- 
ing of the (pias the Defendant dyed. Qzeze if in ſuch caſe an Aion 
of Debt eh ainſt the ſpecial Bail. ( The Executors having nothing, 
a Scire faciaxdoth not lie againſt the Bail:) And in-the Common-Pleas 


m that caſe the Court was divided, two Judges being againſt the other 
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Trin. 2x Jacobi, in the Kings Bench. 


451. LzonarD's Cale. 


| [N a Scire facias to have Execution of a Recognizance, the Caſe was, 
That a ſpecial Supplicavit for the Peace was directed out of the Chan- 
cery to e-. and 3. Juſtices of the Peace, and to the Sheriffe of the 
County of &e. to take a Recognizance of L. 2. & XN, for the Peace 
and good behaviour ; and the Commiſſion was to A.3. and the Sheriff, 
& cnilibet eorunm. The Smupplicavit was delivered to the two Iuſtices, 
who took a Recognizance from L. but A. & N. could not be found : 
The Sheriffe was afterwards out of his Office, becauſe his year of She- 
riffwick expired. The new Sheriffe made a Retorn, That Az. & N. won 
ſunt invents in balliva mea ; And alſo Retorned, That A. & B. had taken 
a Recognizance of L. as appeareth per quandam ſchedulam huic annex. 
in hec verba &c. This Caſe was argued, and 21 H.7. 20.& 21.vouched, 
That if the Writ be firſt delivered to the Sheriffe, then he only is bor to 
execute the Writ, and retorn the Szpplicavit : But if it be firſt delivered 
to the Iuſtices, then they ought to execute it and retorn it. 9 E. 4.31. 
A Supplicavit is a TIudicial Writ, and cannot be executed by a Deputy ; 
but a Miniſterial Writ may be executed by a Deputy. In this caſe the 
{uceeeding Sheriffe did retorn the Writ, and it was not directed unto 
him : And the ſame being delivered to the Chancellor,wherher the ſame 
ſhould be a Record or not was the Queſtion. 4 H.7. 17. Debt was 
- brought upon an Obligation ; The Kings Serjeant prayed the Bond for 
the King, becauſe that the Plaintiffe was a perſon Outlawed. | 
Bryan Iuſtice, You ought to bring a Writ of Detinue to recover the 
Bond, which is a legal courſe for the King: And ſo in this caſe here is 
no Record for the King, becauſe the Recognizance comes not in by a 
legal courſe, viz, a lawful Retorn; for it was retorned by the new 
| Sheriffe, and alſo by him who did not execute the Commiſſton. Hearth 
ſaid cleerly, There was no Record for the King , and vouched 21 H,7. 
20,21. Note the whole Ciſe there, 1. Where it is ſaid, /z caſ# ſuperi- 
ori ipſe fuſticiarins qui primo iliud breve de Supplicavit recepit, tota exe” 
cutiore ejueſdem Brevis tantiimmods tenerur , & reliqui ſociorum ſuorunm 
tangent .diftum Breve exonerentur, & Fuſticiarins hanc recipiens nomine 
' ſnoproprivillud returnabit. And in our Caſe it was direRed to the She- 
riffe and Tuſtices ; and heing delivered to the Iuſtices, the Sheriffe had 
not to do to make Certificate of ir, and in this caſe he is but as a private 
ES 2 man. 


4356 FR Leonards Caſe. 


man, This ſuit is a Scire facias to have Execution upon the ſaid Recog- 
nizance. A Dedimu poteſtatemis directed to two, and one of them doth 
execute it ; the other cannot certifie ir, *for the Execution of it ought to 
be upon his own knowledge. A Record taken by one cannot be certi- 
fied by another ;* for 'iFit be, ic is nor @ny Record npon which a Scire- 
facias can be awarded. In our Caſe, the Juſtices made the Record, and 
the Sherifte did certifie it. $ 

Ley Chief Juſtice, When the Recognizance is put to writing,or Notes 
of Remembrance taken of the Recognizance before the Commiſſioners, 
.#t is immediately a Record. Ore takes Notes of 'a Recognizance, and 
-dyerh'. 'He to whoſe hands theNotes come may certifie the-\ſame, for 
itis a perfe& Record by the taking of the Notes of Remembrance : But 
that is to be underſtood whenno Writ is direfed to Commillioners, but 
when a Juſtice takes is. In our Caſe the Sheriffe ,may retorn the Writ 
ex officio, and alſo retorn, That execnriv ities breves patet in quadam 
{chedula annexa. And it doth'not appear: but that the now Sheriffe was 
atthe Execution of this Commiſſion : But admit that he was not, yet 
now the Writ being retorned into the Chancery, your pleading and 
taking iſſue upon anether matter hath made it a good Record : And 
therefore I hold'that the Judgment ought to be given for the King 3+ 
cording to: the Verdict. Haxghroa Juſtice, Judgment cannot bz'for 
King: If the Record doth not come duly into the Chancery agcording 
to courſe of Law,it is not any Record upon which there can be any Prc- 
cution. -If a Judge take a Fine. and dyeth before it be certified, a Certi- 
 orari ought to be direRted to the Executors of the Judge, v. 2 H_7.10:; 
but the Certiorar;i ought not to be to a ftranger. If two Iuſtices of 
Peace have Commiſſion to take a Recognizance,' ahd one of them taketh 
it and dyeth, the Certiorari muſt be to his Executors, and not to the 
other Iuſtice. In this Caſe the Record came into the Chancery by un- 
due courſe : The Commiſſion was ſeveral, Cn:i/iber eoram ;. and thoſe 
who took upon them the Execution thereof are now. made Officers by 
the expreſs words of the Writ ; and it is not ſo here retorned,and there- 
fore Judgment ought to be againſt the King. A Dedimus poteſtatem 1s 
directed to four to take a Fine of Lands in ſeveral Counties : Two of 
them take it in one County,and they certifie it.and the two other take it 
in another County, and they certihe it : None of the Certificates 
are £00d. 

Doaderidge Tuſtice, Tudgment ought to be againſt the King. There 
are two Queſtions.in the Caſe, 1. Whether the Sheriffe, as this Cate 
1s, may onely make the Retorn. 2. Admitting that he cannot, but the 
fame being retorned, and the Chancery accepting of it, and ſending it 
to this Court, whether we can damn the Record. 1. This is a ſpecia[ 
Recognizance upon the grievance of the party.; and by the Kings Com.. 


miſſion they are made eſpecial Indges in this cafe : And whenthe Ry 
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who ſacs delivers the fame to the two Juſtices, the Sheriff cannot enter- 
meddle therewith ; for then the juſtices ought to retorn the Recogni- 
zance by vertye of that Commiilſion, 21 H. 7. 20, 21. there the Cale is 
dire& in the point ,, That rhey to whom the Wric is firſt delivered, they 
only are to execute it, and retorn it; for they only have power by vertue 
of the ſpecial Commitiion, The Writ was againſt three, and two of 
them are not to be found, The Sheriff cannot retorn Now [ut inventi, 
for the two by force of this Commiſſion : and he is not to make his 
Retorn as a Miniſter or Othcer to the other, becauſe the, Writ is Judicial. 
If a Challenge be to the Sheriff and Coroners, and proceſs is directed to 
Eſliors; they are to execute the procels as particular Officers, by vertue 
of the Writ, and they areto retorn the ſame , and not the Sheriff, be- 
cauſe their authority is by vertue of a ſpecial Writ. To the 2. point 
it hath been ſaid, That the Record is in the Chancery ," and the partie 
hath pleaded to it to iſſue, and it is now ſent into this Court, and now 
fault is found with it, but not before, | 
 Thoughall this beſo, yer we cannot accept of it here, if it have 
not due proceedings : If proceſs be directed to the Coronors for Chal- 
lenge to the Sheriff, and then a.new Sheriff is made, againſt whom there 
is no cauſe of challenge, yet the Coronors muſt execute and finiſh the 
proceſs, and not the new Sheriff ; for the Law will not endure that Of- 
tficers do make a mingling of their Oftices, 7.12 E. 4 & 10E, ;. 
By Hill and Herle. For Trials out of the Chancery : the Chancery and 
Kings Bench are but as one Court., and if the Record come notin due- 
lyas it ſhould , the Court was never well ſeifed of the Record, Ley 
Chief Juſtice, The coming of the Writ to the hands of oneor two of 
the-Commititoners , ſhall not ſtay the Commiſſion , but the receipt of 
the one of them, is the receit of them all having norice of it; and the 
others may joyn with him tro whom the Commititon is delivered; So ir 
isin all caſes,every one of the Comfniſſioners are intereſſed therein upon. 
notice, and not he only to whom the Commiſlion is delivered, If one 
Juſtice of peace taketh a Recognizance, and dieth before itbe certified, 
the Certiorari ſhall be direed to the other Juſtice to certifie it, if it. 
cometo his hands, and he may retorn the Recognizance, and ir ſhall 
not be dire&ed-to the Executors of the Iuſtice , who have not the Re- 
cognizance ; for the Cerriorart is but the hand for the Court to receive. 
it, tor otherwiſe the King might loſe the benefic of the Recogaizance : 
And in our {aſe the Sheriff by a ſpecial Commiſſion hath Authority to: 
take the Recognizance, and to retorn it upon Record, One may do 
part of the Otfice, as to make and take the Recognizance, and the other 
may retorn it, but one cannot execute a thing in part, and another in. 
another part ; thetaking of the Recognizance by the two Juſtices,doth 
exchude the Sheriff from medling with the-taking or making: of. it-, but 


it. doth not hinder him but that he may revorn it well enough; and the 
, | ViVrit 
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Writ or Commiſſion is general , YVicecomits , which may extend as 
well to the new Sheriff as to the old Sheriff, The Caſe was adjourned: 
for by two Iudges, the Supplicavit and Recognizance were not well re- 
_—_— by the new Sheriff; but Ley Chief Juſtice was againſt them. 
Cure, 


— 


—_ 


T ren. 21 lacobi in the Kings Bench. 


452, R anvaLl and Harvey s Calc. 


== Caſe was, Harvey, in conſideration that Brows might go at 
large, who was arreſted at the ſuit of Randal, gave his word that 
Brown ſhould pay the money at ſuch a day certain z and for non-pay- 
ment of the money, Randal brought his Attion againſt Harvey, and be- 
ing at iſſue upon the promiſe, it was found for the Plaintiff. 

Telverton moved in arreſt of Iudgmenc, that the arreſt of Brows 
was not warrantable by Law; and that being the conſideration, the Pro- 
"miſe was void : and he ſaid, A man cannot make another his Attorney 
to arreſt another man without Deed, neither can the Sheriff give War- 
rant to his Baylie to arreſt another without a Deed ſealed. And in the 
principal caſe, Randal gave one a VVarrant to T, beingan Attorney, 
to demandy receive, and recover money from Brown ; but it did notap- 
- pear by the Declaration, -that the VVarrant was by Deed in writing: 
George Crook ſaid thatit wasno Exception ; For , be the Arreſt lawfull 
or unlawful, yet he ſaid the conſideration was good. 

Randal gave to his Attornie Authority to receive, demand, and re- 
cover , thereby he gave him Authority to arreſt Brows, becauſe the ar- 
reſt is incidagi to the Recoverie. 2 R. 2. Grants, One. grants to an- 
other ,call the Fiſh in his Pond , he may fiſh with Nets : For when he 
oiveth the principal, the incidents do follow. V Vhen Brows had yield- 
ded himſelf to be lawfully arreſted ; and then Harvey, in nonklarans 
on thatBrowz might go at liberty,made the promiſe,the ſame was good: 
The Declaration was, That Randal gave Authority to T. being an At- 
torney, to receive, deliver, and recover the Debt, by force of which Let- 
ter of Attorney T. did arreſt Browx; and ſo in the Declaration it is 
ſhewed that the Warrant was a Letter of Attorney, Telverton, 34 H.6. 
In Debt upon a Recoverie in the5 Ports: If a man will declare and 
ſet forth a thing in particular, if he faileth in any thing, it overthroweth 
his Action; Butif a man alledge generally a Recoverte in the 5 Ports, 
then the ſame is good enou gg I agree the Caſe of 9 E. 4 Where a 


man 


x 
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man gives leave to another to lay Pipes of Lead through his Lands, that 
he may dig the ground to lay them there, becauſe it is incident to it. 
And I agree the Caſe of 2 &. 2. for there the one thing cannot be 
done without the other, viz. the Fiſh cannot be taken without Nets; 
but in this Caſe, the partie might have come by his money by Oztlawrie 
and ſo there needed no arreſting of the partie. y 

Ley Chief Juſtice, If he had declared debito modo arreſtatus,it had been 
generally good, and it muſt be intended that the Arreſt was by vertue of 
a Letter of Attorney : For he alledges that he gave him Authority to re- 
cover ; and then he ſhall have and uſe the means to recover, as to arreſt 
the partie, or to o#t/aw bim. Hanghtoa Juſtice » Things incident and 
acceſſary may be comprebended in the principal, as to dig for to mend 
the Pipe 9 E. 4.Becauſe he grants him leave to lay them in the ground; 
' and ſo he may dig, and juſtifie the ſame for the amending of the pipes. 

If 4. Licence B. to hunt in his Park, and to kill a Deer , yet B.cannot 
carry away the Deer, for that is not incident to the thing granted. In 
this caſe the Declaration is not good, for he ought to ſer forth that the 
\ VVarrant was by Deed inwriting ; and yet one may plead a Judgment 

generally , q#0d debits. modo he recovered , and the fame is good ; but 
here in this caſe be ought to ſet forth and Mew the VVarrant and Au- 
thority by which he was arreſted » butnot ſo in the caſe of pleading 
of a Judgment, becauſe there it doth refer to matter of Record. Dod- 
deridge Juſtice , The promiſe was to free. him from thearreſt, andif the 
arreſt was unlawfull, then there was no conſideration ,. and ſo- by con»: 
ſequent the promiſe was void :. It oaght to be ſhewed that Brown was 
lawfully arreſt; and if the arreſt had been only matter of inducement, 
and no cauſe ofthe Acion, then it had been ſufficient to have ſaid debiru 
modo arreſtarus , butin this caſe the arreſt it ſelf is material ; and the 
Plaintiff hath ſhewed that the arreſt was (per debirum legis Corſum) by 
vertue of a VVarrantof Attorney , and.it doth not appear: but thar it 
was a Letter of Attorney to deliver Seifin: and fo becauſe rhe Plain- 
tiff hath not ſhewed the arreſt to be lawfull, there was. no good con-- 
fideration whereupon to ground. the promiſe, and ſo no cauſe of. 
Action. 

Telverton took another Exception, viz. That the Plaintiff doth not- 
ſhew that the arreſt was per breve Kegzs , or how it was. Chamberlain: 
Juſtice, If the partie had brought an Action of falſe Impriſonment, this 
Plea had not been good, and in this caſe there appeareth rs be no good. 
canſideration, for it doth not appear that it was a lawfull arreſt, for no- 
time is ſhewed, nor no place, nor how it was done. Ley, The Jury bave 
found it to be debito modo, and in this caſe the arreſt is not in queſtion: 
by matter of Plea , but by Declaration, and the finding of the Jury 
hath made:the fame to be good.. Doddzridge Juſtice, If eN be indebr- 
ed.to 3..3 may have either av Ationupon.the Caſe , os an Aflion. of: 

Debs: 
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Debt for the money ; butin an Aion of Debt, unlefs it be in Londoy 
by the Cuſtome, { oxceſſit ſolvere 18 no good Plex; Butin an Aﬀion up- 
on the Caſe, the Plaintiff may declare , That whereas 4. was indebted 
to him ina certain ſum of money , that Conceſſit (olvere, and there he 
needeth not to ſhew how he became indebted unto him , as he ought to 
doin an Action of Debt. | 
Chamberlaiz Juſtice, If a man be arreſted upon a void arreſt, and an- 
other in conſideration of, ſetting him ar liberty doth promiſe to pay the 
Debt , there it is a thing Collateral, and an Aion will lie : But if the 
arreſt cometh in queſtion, then in that Caſe the Action will not lie, but 
he may avoid it by ſpecial pleading, for the arreſt being unlawfull, there 
is no conſideration whereupon to ground the promiſe, Yelvertos, If the 
Plaintiff had ſaid in the Declaration , That in conſideration that he 
would forbear his Debt , that he would pay, &c. there for not pay+ 
ment, the Action would have been maintainable : but in this caſe, the 
conſideration is the ſetting him at Liberty , and foit is Collateral. At 
another day , Ley Chief Juſtice , If I arreſt a man generally, and the 
party promiſe for the diſcharge of the arreſt, to give 20/. 'it is no good 
conſideration, if Ido not ſhew that he had cauſe to arreſt him ; For if 
the arreſt be upon anill grot#nd, the conſideration is not good. Hangh- 
tox Juſtice , To make it a lawfull arreſt , the partie ought to ſhew the 
Proceſs, the Letter of Attorney, and the proceedings; and an agreement 
afterwards made, will not make the arreſt good. Legitimo & debito mo- 
do arreſtatus is too general, for he ought to ſhew how he became indebt- 
ed to him: For if I be bounden to make unto I. S. a lawfull aſſurance 
or conveyance of ſuch Lands, it is too general for me to ſay that I have 
made him a lawfull aſſurance ; but T ought to ſhew what manner of 
aſſurance itis , that the Court may judge whether it be a lawfull and 
good aſſurance ornot. In Mich. Term followinging 21 7acobs, It was 
_ adjudged, That Judgment ſhould bearreſted. 


Trin. 21 Facobi, inthe IK ings Bench. 
Intratur, Mich. 19. Rot. 52- 
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| N an Acton upon the Gaſe upon an Affampſir, the Declaration was 
general, that the Defendant Aſſumpfit to the Plaintiff ; and the Jury 
found 
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/ found that the promiſe was made to 7. N.whoSe5gnior thePlaintif ſent and  ' 
appointed ad componendum & agreandum the Debt of Wotmer the De- 
fendant, It was argued , That the promiſe made to the Servant, was a 
promiſe to the Maſter, 75. 2 E. 4. Where the fale of the Servant is the 
ſale of the Maſter. 8 H. 5.» tre/pas, The Defendant ſaid that the Prior 
of &c. was ſeiſed, 8c, and that ſuch a one his Steward mide a Demiſe 
unto him ; there it was ruled that he ought to have pleaded that the 
Prior did demiſe, Y. 27 H. 8. Fordenand Tatams Caſe, which is expreſs 
in the point: orden brought an Acion upon the Caſe againſt Tatar, 
and declared that he did aſſume to him (as the words of the book are.) 
The Evidence was, That Tatam came in the abſence of 7ordes the huſ. 
band; and aſſumed to the wite of Forde», (and our Caſe isa ſtronger 
Caſe then that , for there the husband gave no authority to the wife to 
- take ſuch Aſſumpſit; but inour Caſe he did authorize 7, N\,) and it wa 

adjudged that the agreement of the husband afterwards , made the Af- 
ſumplit to be good co the husband : But in our. Caſe, 7. N. had autho- 
rity to take the Aſſumpſir, viz. Seigzior ſent 1, N. ad romponendum & 

reandum the Debt :. and Folmer aſſumed to pay the money, &c. and 
FR gave notice thereof to Seignior, and he agreed unto. 

Dodderidge Juſtice , An Aſſumplit to the Servant for the Maſter , is 
good tothe Maſter : and an Aſlumpſit by the appointment of the Ma- 
ſer of the Servant, ſhall bind the Maſter, and is his Aſſunipfit.. 27 Af, 
If my Baily of my Mannor buy cattel to ſtock my gue , ] ſhall 
chargeable in an Action of Debt: and if my Baily ſell corn or cattel, I 

ſhall have an ARtion of Debt for the money ; For whatſoever comes 
within the compaſs of the ſervants ſervice, I ſhall be chargeable wich, 
and likewiſe ſhall have advantage of. the ſame, If a Servant felleth + 
horſe with Warranty, it is the ſale and contract of the Maſter, bat it iv 
the Warranty of the Servant, unleſs the Maſter giveth him authority to 
warrantit, for a Warranty is void which is not made and annexed to 
the contract ; but there it is the Warranty of the Servant, and the Con- 
tract of the Maſter : But if the Maſter do agree unto it after , it ſhall 
be ſaid that he did agree to it ab imitio. As wherea Servant doth a diſ- 
ſeiſin to the uſe of his Maſter, the Maſter not knowing of it, and.then 
the Servant makes a Leaſe for years, and then the Maſter agrees , the 
Maſter ſhall not avoid the Leaſe for years ; for now he is in by reaſon 
of his agreement ab inir:0o. When the Servant promiſeth for the Ma- 
ter, that the Maſter ſhall forbear to ſue. &c. and ſhall by ſuch'a-day'de- 
liver to the Defendant the Obligation, &c. and the Defendant promi- 
ſeth to pay the money at ſuch a day ; and the Maſter having. notice 
thereof agreeth toir, it is now the promiſe of the Maſter ab i#irio, fot it is 
included in his authority that he ſhould agree, compound, &c. and he 
hath power to make a promiſe. Judgment in the principal Caſe-wab ph. 
yen for the Plaintiff [> 9 20% 
Aaz Trin: 
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Trim. 21 Facobi, inthe K ings Bench. : 
latratur , Paſch. 18. Rot. 139. 
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Writ of Error was brought to Reverfe a Judgment given in the 
A Court of Northamptos in an Ation upon the Caſe, upon a Promiſe: 
The Error which was aſſigned was, becauſe that it appeareth that the 
Aion was brought before the Plaintiff had made requeſt. The Caſe 
was, a ContraQ was made betwixt _ and Falls, and Wallis was to 
pay to Gleede 101. when Gleede ſhould require him, Gleede brought an 
A&ion in the ſaid Court 1 Martz, 16 Jacobi; and the Requeſt is laid to 
be7 Martis t6 7acobi following. Where a Contract is made, and no time: 
is expreſſed for payment of the money, If the partie bring his Aion be-. 
fore he make his requeſt , he-ſhall not have damages ; but if he maketh 
an aQual requeſt, and the Defendant doth not pay the money, there he* 


before the requeſt made, and.ſo no damage to the Plaintiff; and the 
Judgment was, that the Plaintiff recuperer damna pred;&, viz, the dama- 

ges laidin the Declaration. Dodderiage Juſtice, The' Judgment ought 

to be Confideratum eſt quod Gleede recuperet- damna que ſuſtiunit, and 
net damnepredi, which are mentioned in the Declaration, and then a 
Writ is awarded to enquire of the damages que /#ſtin@;t, The Judgment. 
was reverſed per Cariam. | mY 


__ hg o 


Mich. I Earoli, in the Kings Bench. 
Rot. 189. 7 


455 Tarior and Hops x1 N.s Cafe- 


Moyle was ſeiſed of divers Lands in Fee , holden in Socage; and ha- 


&nd-afterwards Aoyle. deviſed the faid Lands unto his wife for life; and 


rers 


ſhall recover damages beſides the dutie : Here the Aion was brought , 


JN an EjefFione firme upon a ſpecial Verdi it was found, That FRG 
m_—_ four daughters, viz. «A,B,C, & D. 4:hadiiſſue N. and died: 
aer her deceaſe, then the ſame equally to be divided amongft his daugt-- 
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ters of their heirs : Joyle died, and afterwards his wife died ; aad 
Heaskzns in the right of B,C,c D. three of the daughters , did enter 
upon the Lands ; N.<he daughter of 4. married F. who entred and 
leaſed the Lands to the Plaintiff Tay/or. Y&gþe/d for the Plaintiff, The 
only point is, Whether XN. the daughter . one of the ſiſters ſhall 
_ --— pr part of the lands or not, by reaſon of the word (07) in 
the Will, 

It is apparent in our books, C. 10. part 76,the Chancellor of Oxfords 
Caſe. C. 3. part, Butler and Bakers Caſe, That Wills ſhall be conſtru- 
ed and taken to beaccording to the intent of the Deviſor : And there- 
fore Br. Deviſe 39. A deviſe to one to fell, to give, or do with at his 
will and pleaſure, is a Fee-ſimple. Andinour Caſe if X. ſhall not 
take a” fourth part, the word (heirs) ſhould be of no effe&t. C. 1. pare 
in Shelies Caſe, All the words in a Deed ſhall take effe&t , without re- 
jeing any of them; and if it beſo-in a Deed, 2 fortiors in a Will, 
which is moſt.commonly made by a fick,man who hath not Councell 
with him to inform or dire& him. is Caſe the three ſiſters who 
were living at the time of the Deviſe, took preſently-by way of remain- 
der-; and the word (heirs) was added only to ſhew the intent of the 
Deviſor, Thar if any of the three ſiſters had died before his wife, that 
then her heir ſhould take by diſcent, becauſe her mother had taken by 
purchaſe. And by reaſon of the word (heirs) the heir of 4. ſhall take 
by purchaſe; and the disjundtive word (or) ſhall be taken for (and) as 

in Aalories Caſe, C. 5. part. A reſervation of a Rent to an {Abbot or 
his Sacceſſors ; there the word (or) ſhall be taken for (and) reddexnds 
ſnguts finguls, Trin. 7. Jacobi, inthe Common Pleas, e Arnold. was 

ound in a Bond upon Condition, that he ſuffer his wife to deviſe Lands 
of the value of 4oo/. to her ſon vr her daughter ; and ſhe deviſed the 
Lands to her ſon and her daughter :- And it was reſolved that it was a 
good performance of the Candition. And there the word (or) was 
taken for (and) : And there Juſtice #arb#rtox put this Caſe , If I do 
deviſe all my goods in Dale or Sake, it ſhall be a Neviſe of all my goods 
in both places; and (or) ſhall be taken for (and. ) Inthis Caſe the word 
(heirs) was not added of neceffity for the-heir of any of the fiſters to - 
take by purchaſe ; but only to make the heir of A. to take part of the 
Lands. The Court was of opinion that it was ſtronger for the Plaintiff 
to have it (or) in the disjun&ive ; For they faid that if it were (and) 
then it would give the three ſiſters the Fee, and not givethe heir of 4. 
a fourth part; bur being (or) there is more colour that -ſhe ſhall 
take a fourth part by force of the Deviſe. Jt was adjourned. 
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Trin: 2 Caroli, yt. 913. inthe Kings Bench, 
456. AvxFIgLDd and AcnFIELD's Cale, 


_—_ Caſe was, An Enfant Copyholder made a Leaſe for years by 
word, not warranted by the Cuſtome. rendring Rent; The Enfant 
at his full age was admitted to the Copyhold , and afterwards accepted 
of the Rent ::The queſtion was, Whether this Leaſe; and the acception 
of the Rent ſhgpld bind , or conclude the Enfant. Crawtey Serjeant 
argued, That it was a void Leaſe, and that the acception ſhould nor bar 
him. Itis a ground in Law, Thatan Enfantcan do no Aby bare can- 
tra& by word, or by writing can do any AR which is a wrong either to 
himſelf or unto another perſon, orto his prejudice; In this Caſe , if 
the Leaſe ſhould be effeRtual, it werea wrong unto a ſtranger, viz. the 
Lord, and a prejudice unto himſelf, to make a forfeiture of the Inhe- 
titance. If an Enfant commandeth 4. to enter into the land of 1, S, 
and afterwards the Enfant entyeth upon 4. A is the Diſſeifor and Te- 
gant, and the Enfant gaineth nothing. So if qL. entreth to the uſe of 
the Enfanc, and the Enfanr afterwards agrecth to it, in this Caſe here is 
but a barecontraft ; and an agreement will not make an Enfant a Dif- 
feifor : No more ſhall he be bound by a bare Deed, or matter in wri- 
Js -yuges Livery.26 H. $. z.An Enfant granteth an Advowſon,and 
at full age confirmeth it,all is void. Bx.,Kelea/es 49. Two Joynt-Tenants, 
one being an Enfant releaſeth ro bis Companion, it is @ void Releaſe, 
18 E. 4-2: Ag Egfant makes aLeaſe without reſerving Rent, or makes 
aDeced of grant of goods, yet be ſhall maintain Treſpaſs; nay though 
he deliver the goods, or-Leaſe with hisown hand, the ſame will not ex- 
cuſe the Treſpas , nor will wy the Leaſe, or make the grant of the- 
goods good. If the Contraſt have: buy a mixture of prejudice to the 
Enfant, it ſhall be void. 5, 74c944 in the Kings Bench, Bendloes and Ho- 
Hydaies Cale. An Obligation made by an Enfanc with a Condition to 
pay ſo-muchfor his appaxel; becauſe the Bond was with a penaltie, ir. 
was adjudged void. If Tenant at Will make a Leaſe for years , he was 
a Diſſeiſor ax the Common Law, before the. Statute of weſt: 2. cap. 25; 
12 E,4. 12: Lengntat Will makes a Leaks for years, ho E. 4.18 3 6. 


4-17. Butif anEnfantbe Tenant at will, and he maketh a Leaſe, heis . 


no Diſſeifor. In our Caſe, if he had made Livery, then I confeſs it bad 
been a defeiſible forfeiture, and he mignt have been remitted by his 
ectric upon the Lord, Farrer forthe Plaintiff, The Leaſe is not _ | 
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but voidable.' 7 £.4. 6. Brian, 18 E.4. 2. 9 H.6.5. An Enfant: makes a 
Leaſe for years, and at full age accepts of the Rent , the Leaſe is good, . 
becauſe the Law faich that he hath a recompence. Com. 54. A Leaſe 
for years, the remainder for years rendring Rent by an Enfant, and af-. 
terwards at his full age heaccepts the Renc of the particular Tenant, it 
is a good comfirmation of the eſtate of him in the remainder. Lire. 
547: If he at full age confirm, it is good; which could not be if the Leaſe 
were void : and yet in that Caſe-it doth not appear that there wzs any 
Rent reſerved : The Enfant being a Copyholder makes no difference 
in the Caſe. And in Aſzrrels Caſe, C. 4. part, It is faid, Thar if a 
Copyholder make a Leaſe not warrantable by the Cuſtome , it isa for- 
feiture, which proves it is a good Leaſe, otherwiſe it could not be a for- 
feiture. Hil, 37 Eliz. in the Kings Bench, Roz. 99. Eaſt and Hay- 
dings Cale, A Copyholder makes a Leaſe for three years by word, to 
begin at Xichaelmas next enſuing; itis a forfeiture of the Copyhold,. 
anda gaod leaſe betwixt the parties. x 
Hill 18 ?acobj, Haddon and eArrow/miths Caſe One licenſed his Co- 
yholder for life, to make a Leaſe for 20. if he ſhould ſo long live ; and 
e made adleaſe for 20 years, . and leftout the words (if he ſhould fo 
long live) yet becauſe he was a Copyholder for life, . and ſo the leafe did. 
determine by his death , and ſo he did no more then by Law-he might 
do, it was a judged a good Leaſe, and no forfeiture;. otherwiſe if he had 
been a Copyholder in,Fee. All: Conditiens in Fact ſhall bind an Enfant; 
bu riot Conditions in Law, C. 8. part 44. Whittinghams Caſe, An En. 
fant, Tenant for life or years, makes a Feoffment in Fee, it is no forfe'-. 
ture;. Forif the Leſſor mgoemy Aye Enfant may enter upon him again; 
it is a good Feoffment, but he ſhall avoid it by Enfancy; bur if it he 
y matter of Record, then it is otherwiſe : For if an Enfant be Leſſee 
far life, and levietha Fine; it is a forfeiture; andin that cafe if the Lef-- 
ſor enter for the forfeiture, the Enfant Thall not enter again, Fhe ſame 
Law if an-Evofant committeth Waſte which is againſt Statute, itis a 
forfeiture; and if the Leſſor recovereth the place waſted , the Enfant. 
ſhall not enter-again. 9g H. 7. 24. A womanan Enfant, who hath right 
toenter into lands, taketh a hushand, and a diſcent. is caſt, yer ſhe. 
ſhall avoid the diſcent after the death of her husband. ; 
The Courc ſaid, That.ifin the Caſe at Bars the Enfant had heen:Te- 
nant in Fee at the Common Law, and made a leaſe withont Deed , and. 
bad accepted the Rent at his full age , that the ſame had been good, . for 
that there he had a recompence ; but being a Copyholder it isa queſti-- 
on. ?ones Juſtice, .It was: adjudged in the Common Pleas -in Peters 
Cafe, Thatif a Copyholder without licence maketh a Leafe not war- 
ranted by the Cuſtome , That ſuch Leſſee ſhould maintain an - EjetHoxe. 


firme, The Councel againſt the Enfant in the Caſe at Barr: ſaid., _ | 
| The.: 
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the Enfant made the Leaſe as Tenant by the Common-Law , for that 
he. made it by Conveyance of the Common-Law: And ſo the Leaſe 


was voidable, and not void ; and then the acceptance of the Rent had 
madethe Leaſe.co be good. It-was adjourned to another day. 


——_ 
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Hill. 2. Caroli, Rot. 33g. inthe Kings Bench. 


457. GeEorGt BusnER againſt Murray 
| Earl T1iCL1BaRN, 


A Scire facias was brought dated 28 7x; retornable in Afich.Tertn 
2 Car. Regis, why Execution ſhould not be awarded againſt the 
Defendant upon a Indgment had againſt him in this Court. The De- 
fendant pleaded, That King Charles, 7 Oftob. in the ſecond-year of his 
Reign, did take him into his protetion for a year, and did grant unto 
him that during that time he ſhould be free from all manner of Plaints 
but Dower, Q#are Impedit, and Placit. coram 7uſticiariis Itinerantibus. 
It was ſaid that this Protection was not warrantable' by Law for three 
cauſes. 1. Becauſe itis after the purchaſe of the Stire facias, and before 
the Retorn. 10 H.6.3. 11 H.4.7. A ProteRtion depending the Suit 
is not allowable, although it make mention that the party is to go a 
voyage with the Kings Son. 2. Becauſe he doth not ſpecifie any parti- 
cular cauſe why the ProteRion was granted- unto him. All our books 
do expreſs a cauſe, viz. Qxia moratur &c, quia profeturus &c. Regiſter * 
22, 23+ there three ProteRions are Qxia incarceratus. 39 H-6.38,39, 
40. per ({\uriam, The Proteftion ought to expreſs a ſpecial cauſe, other- 
wiſe it is not good. F;tz.28.4.6. the cauſe is expreſſed. 1 2 R.2.cap.16. 
The particular cauſe ought to be in the Protetion, A Prote&ion being 
genera), the party hath no remedy againſt him to traverſe it, or to pro- 
cure it to be repealed, 3. This Court is greater then a Tuſtice in Eyre, 
and he is excepted i» placitis itinerantibus. That Court was of opinion 
that there was no colour for aKowing of the ProteRion. A Safe-condut 
yo only keep the party ſafe from/harm, but will not proteR him from 
5100s. | 
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Mich. 2 Caroli, Intratur Paſch.18. Far. 
Rox. 298. inthe Common Pleas. 


458, Rovvenand Moutsrer's Calc, 


N Treſpaſs for entring into his Cloſe called Dipſon in Suffolk, upon- 
| Not guilty pleaded,the Jury gave a ſpecial verdi, That the ſaid Cloſe. 
was parcel of the Mannor of Aovedeon,and demiſable by Copy of Court- 
Roll ; and that the ſame was granted to G.Starling in Fee by Copy of 
Court-Roll, who had-iſſue two ſons, 7ohu avd Henry : 4nd that 35. 
Eliz. George foto did ſurrender the ſame to the uſe of his Will, and. 
thereby demiſed the ſame to Fohn and the heirs males of his body, with 
divers Remainders over, and dyed ſeifſed : And that the Surrender was- 
preſented according to the Cuſtom ; and _—_— was admitted to have 
to him & his-heirs;, And that<he ſaid Feb» had iſſue 3 ſons, Harry,George: 
and Nicholas ; And that the faid John 43 Eliz. did ſurrender to the uſe 
- - of his Will,and thereby deviſed the ſame to Katherire his wife and dyed, 
and that the ſaid Surrender 9 Marti: 45 Eliz. was preſented, and the- 
Gaid Katherine was admitted : Harry, George and NIcholas dyed with-- 
out iſſue. They further found, That the. Cuſtom of the Mannor is, . 
That the youngelt brother is to havethe Copyhold by:diſcent. And alſo. 
That no.Copyholder by: the Cuftome could make any Eftate ix feodo, 
and that the ſaid Katherine took to her husband Francis Robinſon, who 
x Sept, 17 Jacobi leaſed the ſame to Roydes the Plaintiffe for one year, . 
who entred and was thereof poſſeſſed, untill 1Zaz/fter the Defendant: 
by the commandment of &c. did.out him &-c. In which caſe, the only- 
Queſtion was, Whether.a Copyhold be within the Statute of eſe. 2. 
fo as an eſtate thereof-ſo limited ſhould be a Fee tail, or a Fee conditi- - 
onal. And by the opinion of the Juſtices of the Common-Pleas it was- 
adjudged, That a Copyhold could not be entituled within the Statute 
of Weſt. 2. | 
| Fi they faid , That Copyholds are not within the letrer of the: 

Statute -, which ſpeaks onely de- renementis per chartam datis, G&c. 
Secondly, they are not within the meaning of it: 1. Becauſe they were- 
not untill 7 E. 4. 19. of any accompt in Law, becauſe they were but 
Eſtates at will. 2. The Statute of Weſt. 2. provides againſt thofe who- 
might make.-a diſſes hereſsn by Fine or Feoffment, which Copyholders' 
could not do. 3. Becauſe if Copyholders might give lands in tail by the: 
Scatute,then the Reverſion ſhould be left inthemſelves, which cannot _ ; 
4. The. 
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| _ 4. The Makers of the Statute did not intend any thing to: be within t he 
Statute of Doxis whereof a Fine could nor be levied ; For the Statute 
provides, © od fints ipſo jure fit null. 5. Great miſchiefs would fol- 
Jow, if Copyholds ſhould be within the Statute of eſt.2. becauſe there 
is no means to dock the eſtate, and no cuſtomary conveyance can 
extend to a Copyhold created at this day. 37 Eliz. Lane and Hills caſe 
adjudged in the Common-Pleas was cited by Juſtice Harvey, where a 
Surrender was unto the uſe of one in tail, with divers remainders over 
in tail: The firſt Surrenderee dyed without iſſue; And firſt it was 
agreed and adjudged, That it was no diſcontinuance. 2. If it were a 
diſcontinuance, yet a Formedon in the Refnainder did not lie, becanſe 
there ought co be a Cuſtom to warrant the Remainder as well as the firſt 
Eſtate tail : For when a Copyholder in Fee maketh ſuch a-gift, no Re 
verſion is left in him, but only a poſſibility ; And the Lord onght to 
avow upon the Donee, and not upon the Donor. And there is 2 dif- 
ference when he maketh or giveth an eſtate of inheritance, and when he 
makech a Leaſe for life or years ; for in the one caſe he hath a Reverſion, 
in the other not. 2. A Recovery ſhall not be without a ſpecial cuſtom, 
as it was agreed in the Caſe of the Mannor of Srepney, becauſe the War- 
rantie cannot be knit to ſuch an Eſtate without a Caſtom, And for 
expreſs authority in the principal Caſe he cited Pirs and Hockley*s Caſe, 
which was Ter: Paſc. 35 Eli. rot.334. in the Common-Pleas ; where it 
was reſolved, That Copyholds were not within the Statute' of Doris 
for the weakaeſs and meanneſs of their eſtares : For if they were within 
the Statute of eſt. 2. the Lord could not enter for Felony, but the 
Donor; and the Services ſhould be done'to the Donor, - and not co the 
Lord of the Mannor. ' And ſo,and for theſe miſchiefs he conceived, That 
neither the meaning nor the words of che ſaid Statute did extend to 
Copyholds. Hil. 34 El:z. Rox, 292. inthe Kings Bench, Stanton and 
Barney's Caſe. A Surrender was made of a Copyhold within the Mannor ' 
of Stiverſden unto one and the heirs of his body ; and after iſſue he 
ſurcendredunto another : And it was agreed by all the Juſtices, That 
the iſſue was barred. And Pophan did nor deny that Cafe, but that ic 
was a Fee conditional at the Common-Law, and that poſt prolems ſwſci- 
tatam he might alien. And (© it was agreed in Decrew and Hipdens caſe, 
Trin.36.Elis. rot.547. inthe Kings Bench; and in Erifþ ani Tves caſe 
41 & 42 Eliz. in the Gommon-Pleas, inan Evidence for the Mannor of 
Iſleworth That no Eſtate tail might be of aCopyhold without a Cuſtom 
to warrant it. ' Afich,z6 & 37 El:z. inthe Kings Bench it was adjudged, 
That a Copyholder could not ſuffer a common Recovery ; and the rea- 
ſon was, becauſe thac the Recovery in value is by reaſqn of the War- 
rantie annexed to the Eſtate at the Common-Law, which could not 
be annexed to a Cuſtomary eſtate : And another reafon was given, be- 
cauſe that he who recovers in value, ſhall be in by the Recovery, _ 
fe 
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the Copy of the Court-Roll only.ſhould not be his Evidence,as Littletox 
and other books ſay it ought to be. And Crook ſaid, That the Statute of 
Doms was made in reſtraint of the Common-Law. And it ſhould be very . 
diſadvantagious to the Lord, if Copyhold ſhould be conſtrued to be 
within that Statute. And therefore he conceived that the ſaid Statute 
did not extend to Copyholds by any equitable conſtrugion. 

And ſuchdifference was taken by Popham Chief Juſtice, 42 Eliz. in 
the Kings Bench , ror. 299. in Baſpool and Long's Caſe ; For he aid, 

' That a Cuſtom which did conduce to maintain Copyholds, did extend 
to them ; But a Statute or a Cuſtom which did deprave or deſtroy them, 
did not. As if one ſurrender to the uſe of one for life, the Remainder 
in Fee, where the Cuſtom. is to ſurrender in Fee, the Cuſtom doth not 
extend thereunto , becauſe a"Cuſtom which poes in deſtruction of a 
Copyhold ſhall be taken ſtriAly. Bur if a man be Copyholder in Fee, 
he may grant a Fee conditional. 

' Harvey Juſtice put ſome Caſes to prove the ſmall account the Law 
had of Copyholds at the time of the making of that Statute, as 40 
£.3.28. 32 H.6. br. Copyhold 24. And he ſaid, Thar there is not any 
book in the Law but only Mancels caſe in Plow. Comment. That the 
Statute of #eſ#. 2. doth extend to Copyholds, 
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Hill. 2 Carols, rot. 835 inthe Kings Bench. 
459. LiTtFiELiD and his Wife againſt Meiners. 


ALE of Error was brought npon a Je_ given in an 
Action upon the Caſe brought by Husband and Wife in the 
Common-Pleas for words ſpoken of the Plaintiffs wife : And the 
Judgment in the Common-Pleas was, That the husband and wife 
ſhould recover: And that was aſſigned for Error in this:Court, 
becauſe the Husband only is to have the damages ;- and the Judgment 
ought to. be, That the Husband alone ſhould recover. But notwith- 
ſtanding this Error- aſſigned, the Judgment was affirmed by the opi- 
nion of the whole Court. 
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Paſch. 2 Caroli, rot.'3 62. inthe K zngs Bench. 


460. HoLtwts and W incrEEvVes Cale, 


Writ of Error was brought to reverſe a Judgment given in the 
"Y Gourt at Lixco/z, in an Attion of Treſpaſs there brought for 
taking away a Box with Writings. And four Errors were aſligned. 
x. Becauſe the Plaintiffe did not appear by Attorney or in perſon 
the retorn of the Attachment againſt che Defendant; ſo as there was 
a diſcontinuance, for the Plaintiffe ought to appear de die in diem. 
2. Becauſe iin his Declaration there he ſaith, That the Defendant took 
a Box with Writings, and doth not make any title to the Box, nor 
ſhews that the ſame was lockt, nailed, or ſealed. 2 H.7.6.4. The cer- 
cainty of the writings ought to be ſhewed, that a certain iſſue may be 
taken thereupon, {'om.85:22 H.6.16. 14 H.6.4. 21 E. 3. He ought 
to ſhew the certainty of the writings. 18 H.. 1. Chartersin a Box ſealed, 
C.g.part, Bedingfields caſe. C. 5. part, Playters caſe ; The Declaration 
was inſutficient, becauſe the Plaintiffe therein did not name the certain 
number of the Fiſhes. 3. He pleaded, That he made a Bill Obliga- ' 
tory, and doth not ſhew that it was delivered. Dyer 156. Per ſcri- 
ptum ſunm gerens datum, and doth' not ſay Primo deliberatum, is not 
Sood. The tourth Error was, That in the Replication the Phintiffe ſaith 
(dixit) whereas it ought to be dicit in preſent tenſe. 10 H.7.12. The 
title to the Aſſiſe took Exception to the Plaintiffs title, becauſe that he 
faid (fir ſeirus) of a Meſſuage , whereas he ought to have faid ( ef 
ſeitus ) But yet it was there holden good, becauſe he faith, that all thoſe 
whoſe title he hath, &#e.. by: which words the poſſeſſion fhall be inten- 
ded to continne. . 35 H.6. 11. 85.44.2638, A Writ a Falſe Judgment 
direed-to the Sherifte , Recoraare loquelam (que eft) and the form, 
and the preſidents are (que fit) 9 H.6.12. The Sheriff retorns Aon 
eft (inveni) whereas it ought to be (Non eff inventws) and adjudged 
Error. And he ſaid, That Deriaze is only to be brought when it ſelf 
is to be recovered in as good plight, and no other ARtion. It doth ap- 
pear by the Record, that in this Caſe at Trial 18 were only retorned 
upcn the Fannel, wheras there oughtto have been 24 retorned. By the 
Statute of Weſt.2. cap.3$. 24 ought to be retorned on the Pannel. 
8 H.4.20. More then 24. ſhall not be retorned. 2 H,7.g. The Sheriffe 
1E0rned but 12. and it was ruled to be an inſufficient retorn, becauſe 
24 ought to have been retorned. 36 'H.6.27. Treſpaſs is brought = a 
| OK 


Sir William Fiſh and Wiſeman's (aſe. $71 
Box and Charters which concerned the Plaintiffs lands, and damages 
were given entirely ; and there it was adjudged not to be good, becauſe 
the Plaintiffe did noc make any title to the Box, nor did ſhew that the 
fame was locked or ſealed : For the Box may belong to one, and the 
Charters to another, as the Evidences to the heir, and che Box to the 
Executors, unleſs the Box be firſt locked. : 
Note, The opinion of the whole Court was, becauſe that the iſſue was 
particular, That he was not guilty of theTreſpaſs and detaining untill 
the Plaintiff had entred i:ito a Bond. And the Jury found him guilry 


\ of the Treſpaſs generally, That the Verdi& was not good to make the 
þ Defendant guilty by implication. And Juſtice Dodderidge ſaid. That the 
Plaintiff hath brought his Action of Treſpaſs, and doth not lay any 


poſſeſſion ofthe Box ; And Treſpaſs is a poſleſſory Action. Alfo he | 
ſaid, That the Plaintiff did not ſer forth the Quality of the Evidences, 
viz, Whether they were Releaſes, Deeds of Feoffments, or other parti- 

cuſar Evidences. And for theſe cauſes, and for the cauſes before al- 

leadged, the Judgment givenin che Court at Lincoly was reverſed. 


—_— 


Lad 


Paſch. 3 Carols, inthe Kings Bench. 
' 461. Sir WiLLiam Fisn and Wiseman « Cale. 
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Judgment was given in the Common.Pleas againſt Sir #/:liam Fiſh f 
and after the yearand day Executiatwas awarded by C apias, where it j 
ought to have been by a Scire facias firſt : And the Plaintiff was taken in 4 
Execution, and brought a Writ of Error in.this Court, where the Judg- 
ment was affirmed ; but the Execution was reverſed, becauſe the Exe- 
cution was not warrantable, the Proceſs being erronious. And out of : 
the Kings Bench another Execution was awarded by Capias ficnt alias, = 
within the year of the affirmance of the Judgment in the Kings Bench. | 
And it was moved by Bazks,T hat the Execution was erronious, becauſe 
he ought te have a Scirefacias, becauſe the year is paſt after the Judg- 
ment in the Common-Pleas ; and although that the Court be changed, 
yet the Plaintiffe ought to have the ſame Proceſs for Execution as he 
oyght to have in the firſt Court. 14 H.7.15. The firſt Proceſs was re- 
verſed for Error ; and then he cannot have a Scat al5as, but ought to 
have a new. Oxjginal. We: pray a Sxperſedeas of the Execution for Sir 
William Fiſo the,Plaintiffe, and that he may be delivered out of Exe- 
cution. Sir #://iam Fiſh bad a Releaſe, and that. was the cauſe that 
 Wiſeman'would nottake a Scire facias. Sir William Fiſh _= the Juds- 
meant in the- Common-Pleas was _— Executign ; and upon a _ 
$ Bbb 2 "8 
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of Error brought, Bail was. put in to proceed with effe&, and then he 
. was delivered out of Execution ; And then he cannot now be taken in 
Execution again upon the ſame Judgment. 16 H. 7. 2. per Curian, If 
- one be in Execution upon Condemnation in the Common-Pleas, and 
the Record and the body is removed into rhe Kings Bench by. Error; 
then the party ſhall find collateral Securities by their Recogniſance to 
pay the Condemnation in caſe the'Judgment be athrmed, and: further 
to proceed with effe&. Fn this caſe the body is difcharged of Execution 
as to any Proceſs to-take the body, unleſs he render himſelf to priſon of 
his own accord to diſcharge his Sureties : And if he will not do it; he 
E:- who recovereth hath no remedy but to make the Sureties to pay the 
Condemnation by reaſon of their Recogniſance. 2 E.4.8. Aman 
| is condemned in Londoz tempore Vacations, and hath Execution in the 
Ferm; and the Defendant ſueth a Corps cums cauſa , and had his 
priviledge in the Common-Pleas. 
: Danby, The Plantiffe ſhall not have Debt, for at the beginning 
; * when the Defendant was in Execution, the Action of Debt was gone; 
and then he being diſcharged, here the Action of Debt doth not lie, 
To which Needham agreed. And Choke ſaid , He did not know any 
remedy that the party had, and conceived that he could not have a new 
.. Execution. 14 H.7.1. If one eſcape out of Execution, the Plaintiffe 
-" cannot take him again in Execution, but his remedy is againſt the Gaoler. 
The Court may /zperſedeat this Execution , becauſe it is erronjous; 
34 H.6. 45.6. An Action of Debt was brought againſt an Executor, 
who pleaded that he had fully adminiſtred ; And it was found that he 
had Aſſers,and Judgment was given againſt the Defendant, and a Capias 
was awarded againſt him, and Mer that an Exigenr : And the Court 
granted a Swperſedeas,to ſuperſede that Erronious proceſs; For a Capias 
doth nor lie againſt an Executor where he pleads, &c. but a Fiers facias. 
And therefore in the principal Caſe Banks prayed a Swuperſedeas. 

Fones Juſtice, If Error be brought within the year of the Judgment 
in the Common-Pleas, and the Judgment be affirmed here, the party 
ſhall havea (: _ although the Judgment be affirmed two years after 
the bringing of the Writ -of Error : For he ſhall take the ſame Exe- 
cution in the Kings Bench, as in the Common-Pleas ; and the altering 
of the Court makes no difference in ic And fo was Garneor's cafe : The 
Writ of Error was brought within the-year of the Judgment in the 
Common-Pleas, but it was not affirmed in two. years after, and yet 
there he had the ſame Proceſs in the Kings-Bench as he was to have-had 
inthe Common-Pleas. Dedaderiage Juſtice If the Execution be lawfull 
and upon lawfult Proceſs, and the party be delivered out of Execution, 
then he- ſhall not be taken again in Execution : But if he be taken in 
Execution upon an erronious Proceſs, if he be delivered out, he may be 


taken again in Execution ; for the firſt Execution was-erronious, and is 
no Record being reverſed, 5. Hyae 
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Hyde Chief Juſtice, If a man recover in Debt upon an Obligation, 
and the Judgment be reverſed by Error, heis reſtored to his firſt Action, 
and-may plead Nl tiel record. Dyer 59,60. Triwingards Caſe, A man 
in Execution had a VVrit of Priviledg out of the. Parliament ; upon 
which the Sheriff ſets him at liberty by Law for a time, yet he ſhall bein 
Execution again, and the Law ſaves the others right. Broome Seconda- 
rie of the Kings Bench, If Error be brought after the year of the Judg- 
ment in the Common Pleas, and the Judgment be affirmed here , the 
partie may take forth a Capias within the year of the Judgment atfirmed; 
although in the Common Pleas he cannot have a (ap:as + becauſe the 
year is paſt : For weare not to reſpe&t what proceſs he ought to-have in 
the Common Pleas ; but after the year of the Judgment atfirmed here, 
the partie is to have a Scire facias. ones Juſtice ſaid, That when he was 
a Reporter, the Judges delivered their opinions in Garnens Caſe,C. 5. 
, part $8..That if after the year and day he bring Error, and the Judg- 
ment be affirmed ,,4hat he ought to have the like proceſs here as in the 
Common Pleas : And that was a Scire facias , becauſe-that the year 
was paſtin the Common Pleas, although it were within the year of 
' the Judgement affirmed here. Dodderid% Juſtice , The Caſes 
which Banks cited are Law,but are not well applyed. The whole Court 
was of opinion, Thatif the Common Pleas award erronious proceſs, 
the Court cannot award a Szper{edeas but the partie is put to his VVrit 
of Error : here, and upon thaterroneous Proceſs we cannot prant a: 
Superſedeas, but the partie is put to his new VVrit of Error, And accor- 
ding tothe opinion of the Court, Sir #/il/iam Fiſh brought a new VVric 
of Error.. 


— — 


Mich. 2 Caroli, Rot. 79. inthe Kings Bench. 
462, BeLLAmy and BaiTtnore's Cale, 


N an Action of Trover and Converſion, The Plaintiff didlay it, that 

he was poſleſſed of twenty Loads of Wheat, and that he loft chem, 
and that they came to the Defendants hands, who converted. the- ſame- 
to his own uſe. The Defendant did juſtifie and ſaid, That the Pariſh of 
0; is an ancient Pariſh, in which there is a ReRtorie impropriate,&c. and 
the Earl of Clare was ſeiſed of the ReRorie, and made a Leaſe unto- 
him of the Tythes of that Pariſh for one year, by force of which he was: 
poſſeſſed; and thar the Corn was ſet forth by the Pariſhoners , and that 
one T. gathered the Tythe, and delivered the ſame to the Plaintiff, and. 
that the Defendant his- Servant took away the Tyche as it. was lawſul! 


474 © * Bellamy and Balthorp's ( aſe. 
for him ro do : Upon which the Plaintiffdid demurr ; Firſt becauſe the 
Plea did amount to no more then the general iſſue, viz. Not guilty : and 
if the Plea do amount to no more then the general iſſue, rhen it is no 
good plea ; but he ought to have taken the general iſſue. 5 H. 7. 11.4ſ; 
For if in an Aſliſethe Tenant faith that the Plaintiff did difſeiſe him, and 
that he entred upon him, the plea is not good, becauſe ir amounts but to 
the general iſſue, viz. N#l lort nul diſſeiſin , and the other party may 
demurr upon it. 22 £.4.40. InTreſpaſs for Batterie, it is no plea to 
ſay that he did not beat him, becauſe ir is but Not guilty by Argument. 
34 H.6, 28. b.If I bring Treſpaſs for breaking of my Cloſe, Itis no 
good plea to ſay that I haveno Cloſe ; orif it be for carrying away my 
Goods, to fay that I had not any Goods; but the Party ought to have 
pleaded Not guilty. 

It may be objected, That in this Caſe the Defendant makes Title to 
the Corn. To that we ſay, He derives a Title to Tythes without a Deed, 
which gives no title to them ;| For Tythes do not pits by Demiſe alone 
without Deed ; but by the demiſe of the ReQorie without Deed they 
will paſs : Soby a Feoffmentof a Mannor without Deed the Services 
will paſs ; but the Services alone will not. paſs without a Deed, 21 H.7, 
21,19 H.8, 12. A Warren may. be demiſed without Deed, 9 E. 4.47. 
But the profits of Courts will not paſs without Deed. 22 H.6.34. 6, By 

way of Contrat a Demiſe may be of Tythes without Deed, but in 
pleading it ought to be ſet forth that there was a Deed: C. 10. part 92. 
Where the Deed oughtto be ſhewed ; which proves that there 0ught to 
be a Deed. Inthe Common-pleas in an Action of Trover and Conver- 
ſion of certain Goods, the Defendant ſaid, That A. was poſleſſed of 
them, and made him Executor,8c. And the Plaintiff did demurre, and 
had Judgment, becauſe it amounted but to the generall Iſſue. Dodde- 
ridge Juſtice ; The Parſon may demiſe his Tythe to the Owner of the 
Land without Deed ; but he cannot grant them to a ſtranger withour 
Deed. If the Defendant make Title from a ſtranger, then ic doth 
amount to the generall Iſſue ; but if both Plaintiff and Defendant make 

Title from one Perſon or Donor, then the plea is a good plea. Other- 
wiſe, per Cariam, it doth amount to the genera!l Iſſue. But the Opinion 

of the Court was, becaufe that the Defendant did make a title of Tythes 

without a Deed; therefore Judgment in the principall Caſe was given 

for the Plaintiff, 
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Trin. 3 Carol, im the K ings B:nch. 
4365, The Dean and Chapter of Carliſle's Caſe. 


A Writ of Error was direRted unto the City of 'Ear/;/le, to remove 
the Record of a Judgment given there in Caria noſtra, whereas 
the Judgment was given tempore Facobs: And the Opinion of the Court 
was, That it was not good, nor the Record thereby well removed. 
Dy:r 4. Eliz: 206 b. There was a Certiorarito remove a Record cxjuſ- 
dam inquiſitions capt. &c. in Caria noſtra; Whereas in truth it was ta- 
ken in the time of the predeceſſor of che King, and fo thereby the Re- 
cord was not well removed. Dodderidge Juſtice, If a Writ of Error 
doth abate upon the Plea to the Writ, and the Record be well removed, 
the partie may havea new Writ of Error, coram vobzs reſider, &-c. but 
if the Record be not well removed, as in this Caſe at Barr it is not, then. 
the partie ſhall not have a new Writ of Error here. We do many times. 
grant a Scire facias to ſue forth Execution in the inferior Court , which 
proves that the Record by an ill and inſufficient Writ of Error is not re- 
moved, but doth remain there ſtill. If there be variance betwixt the Re- 
cord and the VVrit of Error, the Record is not well removed ; but if 
the VVrit .of Error want only form , but is ſufficient for the matter in 
ſubſtance . the V'Vrit ſhall not abate , but the partie may have a new: 
VVrir of Error coram vobss reſsaet, ec. 


Trin. 2 Caroli , in the Kings Kew 
AG 4. Mi.r,s Caſe, . 


A Ction upon the Caſe for theſe words, 7 how haſt Coyned Gold, and: 
- art a Coyner of Gold; Adjudged the Action will nor lie. for itmay: 
be-hehad Authority ro Coyn ; and words ſhall be taken in mitiors ſenſn-- 


P aſch, 


, Brooker s Cole. ; 
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Paſch. 3 Car, inthe IK ings Bexch. 
465, Brooktk's Caſe_ 


£ Ban queſtion was, VVhether the Feoffee of the Land mighe 
maintain a V'Vrit of Error to reverſe an Attaindor by V:glary:and 
"the Caſe was this, #/i//;am Iſley ſeiſed in Fee of the Mannor of. Sun- 
dridge in Rent , had iſſue Henry Ifley, who was Indited of Felony 
18 Eliz, and 19 Eliz. the Record of the Inditment was brought into 
this Court; and thereupon 20 Eliz. Henry Iſley was outlawed, #/illiam 
Iſley died ſeifed , Henry Iſley entred into the Mannor and Land as ſon 
and heir, and being ſeiſed of the fame, deviſed the Mannor and Lands 
to C..in Fee, who conveyed the ſame to Brooker , and Brooker brought 
a Writ of Error to reverſe the Outlawry againſt Henny Iſley, Holbors 
argued for the King, and faid that Brookgy was no way privy to the at» 
taindor of Heryy Iſley, but a meer ſtranger, and therefore could nct 
maintain a Writ of Error; And firſt he ſaid, and took exception, that 
he had not ſer himſelf down Terre-Tenant in poſſeſſion. Secondly, 
he ſaith in his Writ of Error , Thatthe Mannhor and Lands deſcended 
to Henry 1ſley as ſon and heir, whenas he was attainted. The third ex- 
ception was, That he ſaith that Henry 1ſley did deviſe the Lands, and that 
he could not do becauſe he was a perſon Attainted. Fourthly, he ſaid 

that Brooker was not Tenant ſo much as in poſſe. 4 H.7. 11. If 
it were not for the words of Reſtitution, the partie could not have the 
mean profits after the Judgment reverſed. 15 ef 16. Leſſee for 
years pleaded to a Precipe, and reverſed it; the queſtion was, whether he 
ſhould be in fats quo? vi. Libram, for it is obſcure. If this Attaindor 

of Henry Iſley were reverſed, yet it cannnot make the deviſe good; For 

there is a difference betwixt Relations by Parliament, which nullifie 

AQs, and other Relations. Vs. 3 H. 7. Sentlegers Calc erition 18, 

The violent Relation of Ads of Parliament. If a Bargain and Sale be, 

the Inrollmentafter will make Acts before good ; but a Relation by 
Common Law, will not make an A good, which was before void. C. 3. 
part, Butler and Bakers Caſe, A gift is made to the King by Deed en- 
rolled, and before the enrollment the King granteth away the Land, the 

Grant is void ; yet the enrollment by Relation makes the Lands to paſs 

tothe King from the beginning. Admit in this Caſe that Brooker were 

Terre-Tenant, yet he is not a party privy to bring a Writ of Error to 

reverſe the Attaindor of him who was Tenant of the Land; _ 
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have proved, That although the Attaindor were reverſed , yet he hath 
nothing, becauſe the Deviſe was void , and is.not made good by Relatis 
on. It is a rule in our Books, thar no mancan-bring a VVrit of Error 
but a partie or privy. 9 E.4. 13. 22 E. 4-31,32-9 H.'6, 46. b. Aſſ.65 
C. 3. part , inthe Marquiſs of Wincheſters Caſe, The heir of the pars 
of the mother cannot have the V Vrit of Error, but the heir of the pax 
of the father may. So if erronious Judgment be given in thetime 
of profeſlion of the eldeſt ſon , and afterwards he is dereigned, he ſhail 
havethe Writ of Error. In 22 H. 6. 28, The heir in ſpecial taile,. or 
by Cuſtom, cannot have Error :-But yet 4.18 Eliz.in Sir Arthur Hews 
minghams Caſe it wasiadjudged, Thar the ſpecial heir in tail might have 
a Writof Error: The Baile cannot maintain a Writ of Error upen;a 
Judgment given againſt the Principal, becauſe be was not privy unto.the 
Judgment, therefore it ſhall be allowed him by way of plea in a. Sci- 
re facias. I never-find that an Executor can. have. Error to reverſe,an 
Actaindor ; bur for the miſawarding of the'Exigent, Marftes Caſs was 
cited, C. 5.-part 111. Fitz;104. Feoffee at the Common Law could. nat 
havean Andita Querela, inregard he was not privy .12 Aſ.8. 41. Kegt 
laway 193, There the Terre-Tenant brought a Writ of Error in-ghe 
name of the heir, and-not in his own name. 24 H. $8. Dyer 1. They, 4t 
+5 faid, Thathe who is a ſtranger to the Record ſhall have Error. To 
that 1 anſwer, That he in the Reverſion, and the particular Tenant, aze 
but one Tenant; for the Fee is demanded and drawn out of him : Butin 
the principal Caſe at Barr, no Land is demanded, but a perſonal Attain- 
doris t9 be reverſed. Aiſo there it is put, That if the Conuſee extend 
- beforethe day, there it is ſaid that the Feoffee may have Error: , 17 Af. 
24-118 E:.3.:25,: Fitz, 22. To that.L anſwer, That the Feoffee is privy 
-to-that which chargeth- him , for the Land;isextended in his hands; and 
if the Fevffce there ſhou 1d not have a Writ of Error , the Law ſhould 
give him no manner of remedy; for there the Conuſor himſelf cannot 
have Error,. becauſe the Lands are not extended in his hands. Alſo it is 
- there faid, that the Feoffee, brought a Scirefacias againſt him who had 
-execution of the Land, - To that I anſwer, That that is by ſpecial AR of 
'Parliament. 'Alfo there it is ſaid, Thatif the Parſon of a Church hath 
dn' +nnuity and recovereth, and afterwards the Benefice is appropriated 
to a. Religtons houſe, the Soveraign of the houſe ſhall have a Scirefacias. 
I anſwer ,, Thatinthar Caſe he 'isno_ ſtranger , for that he 1s perpetual 
:Parfon ,. and.ſo:the Succeſſor. of. the Parſon who recovered. 12 Hig48. 
-'There- aRecovety: wis againſt a Parſon, - and there Pe{lard faid thartthe 
'Patron might have Error, 1 anſwer, That Pollard was, deceived there; 
fot it is ſaid before thar the Parſon. Mich but an Pſlate for life, and then 
he, 24%. ther-Patron.is as 4 Recoverer'who ſhall have a Writ of Error. 
Djer i.Bur-the. Parſon hath che Fee,and therefore Pollard was miſtaken 
_ aSiltappeareth by:Brook Fanxi or 51.1, H,6. 57. New- 
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tex, A falſeverdict is had againſt a Parſon, rhe Patron cannot have an 
» Attaint : There is a difference if one be partie to the Writ, although 
not _ to the Judgment. : Error 72. A ©uare Impedit was brought 
by the King againſt the Patron and the Incumbent , and Judgment only 
was had againſt the Patron, and the Incumbent Parſon brought a Writ 
of Error; butif he had not been partie to the Writ, he could not have 
maintained Error. So in Attaint, the partie to the Writ, though-not to _ 
the Judgment, ſhall have Attaint. 44 E, 3.6.7. But if he be not partie to 
the Writ, he ſhall not maintain Arttaint ; as if he pretend Joynt-Tenan- 
ey with a ſtranger who is not named, and the verdict paſs againſt him, 
- he ſhall not have attaint.. But Foxes Juſtice ſaid that he might have 
Attaint. ; | : 

Admitthe firſt Feoffee, viz: C. might have a Writ of Error, yet Bro- | 
ker in this caſe cannot becauſe he is the ſecond Feoffee ; and a Writ- of 
Error'is athing in Ation, and not transferable over. C. 3. parr, The 
Marquiſs of wincheſters Caſe. C. 1. part, Albanies Caſe. One reco- 
vers againſt 4. who makes a Feoffment to PB, neither the Feoffee nor 
Feoffor ſhall have Error; for he, viz. B. comes in after the title of Er- 
ror, and the Feoffor ſhall not have the Writ of Error , becauſe he is 
not a partie griev'd. 34 Eliz. in the Common Pleas. Sherrington and 
Worſleys Caſe, Sherringron had Judgment againſt #orſley-, and after- 
wards acknowledged a Statute to B. Sherrington ſued forth Execution, 
B. brought Error upon the Jadgment;and it was adjudged that it would 
not lie ; Firſt becauſe he was a ſtranger, Secondly becauſe he came in 
under and after the title of Error. See the reaſon. C, 3+ part, the Mar- 
quiſs of 3/incheſters Caſe, where it is ſaid that a Writ of Error is not 
transferrable. This Attaindor doth not work upon the Land; and fo 
it doth not make the Terre-Tenant privy , but it works. upon the perſon 
and blood of Hexry Iſley, the Land is not touched : For Henry Iſley. 
wasattainted in the life of his Father, and fo it did net touch the Land. | 
Forif Hevxry Iſley had died without ifſac in the life of: his. father , the 
youngeſt ſon ſt:ould have had the Land by diſcent ; which proves that it. 
works not upon the Land, but.upon the perſon. Buxkes for the Phintiff, 
and he defired that: the Ont/awrie might be-reverſed : - As this Caſe is, 
there is no other- perſon who can maintain Error: Henry 1ſley-had his- 
pardon before the Oxt/awrie, but he came not in to plead itz and now 
havingenjoyed it ſo longa time , we hope a Purchaſor ſhall be favoured. 
before him who beggs a concealed title. The firſt Exception was taken: 
To the Deviſe by a perſon-attainted. I anſwer, Thatthat is but the con- 
veyance-to the Writ of-Error; Secondly it-was ſaid , that none but 
privies or parties-could maintain Error; and the adverſe partie would dif- 

able the heir on the part of the Mother ; and by Cuſtome. Thirdly, 
he would diſable the Feoffees and make them as ſtrangers. "Firſt the 
Onutlawriewas 20 Elix againlt Werry Iſley, which was after the ary : 
£cQE: 


- . theheir of the mg" y Error and Attaint go with the Land, 13H 
t 
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theLand ; and Iroatyr is 4-party able to bring a Writ of Error, 


19. Dyer 90. Br. Caſes 337. But Eſtopels and Conditions go to 
heir, F5rz. 21, Error brought by a ſpecial heir. Itis not neceſſary thac 
alwaies the heir and partie cothe Record have the Writ 'of Error, but 
ſometimes he who is grieved by the Record. A Scirefacias is a Judici- 
al Writ founded upon a Record , and hath as much in privity as Erroc; 
and yet a ſtranger to the Record ſhall haveit. - 16 H.7. 9. The heir of 
the purchaſor brought a Scirefacias to execute a Fine; It.was objeRted 
that he was not a partie tothe Record ; butit was reſolved in reſpe& he 
was.to have the benefit, that he was a ſufficient perſon to maintain the 
Writ, 17 eff]. 24-18 E. 3. 25. Execution was upon a Statute befors 
chetime that it ought to have been, and a Feoffee brought Error; It was 
objeRed that he was not partie, nor privie to the Record ; yet becauſe 
he was was grieved by the Execution, he did maintain the Writ of Er- 


' -ror.  Triv. 34 El:z.in the Kings Bench, Sherrington and Worſleys Cafe, 
+= (not rightly remembred) Sherringros did recover in debt againſt For ſley, 


, who aliened the Land to Charxock,; afterwards an Elegit is awarded up- 


on the Roll - and Charzcck brought Error , and it was admitted good, 
and Sherrington forced to plead to it : Now inthe principal Caſe we are 
the partie grieved by 'the Ozt/awrie, and therefore may maintain the 
Writ. 21H. 6.29. A Reverſioner, or he in the Remainder without 
| aid, -prayer, or Reſc*. ſhall have a Writ of Error, becauſethey are 


_ - "damnified, although they be not parties tothe Record. I agree, that 


where one is not grieved by the Judgment, there a ſtranger ſhall not 
have Error, 21 E. 4. 23. A Recovery is in Debt, and the Defendant is 


' taken and eſcapes, the Sheriff ſhall not have a Writof Error, for he is 


--not grieved by the Record, butby theelſcape. 2 R. 3. 21, The Principal 


is Outlawed in Felony, afterwards the Acceſſory is condemned, he ſhall 
not havea Writ of Error to reverſe the O#tlawrie of the Þ rincipal; for 
he is not grieved by that Ozrlawrie, but by his own Condemnation. An- 
other Objeftion was, becauſe here was an Ox:/awrie againſt him, and 
therefore he ſhall be diſabled to ſue: Ianſwer, Our Writof Error is 
brought to reverſe that Oz:/awrie ; and we ſhall not be rebutted by 
that O#tlawrie, when we are to reverſe it. 7 H. 49, 40. Error brought 
to reverſe an Oxr/awrie, the Defendant would have diſabled the Plaintiff 
by another Ozt/awrie, and it wasnot allowed becauſe he ſeeks to avgid 
it. xo H. 7. 18. Forthe Maſterſhip of an Hoſpital , Exception was ta- 
ken tothe Writ, becauſe the Aſſiſe is brought to undoe the name of Ma- 
ſter; and therefore he ought not to name him Maſter. 22 H.6. 26. 
Abbot and-Covent, the Abbot is preferred, andthe Covent eleed an- 
other Abbot; And the Patron brought a Qzare Impedit to defear 
the Election : It was ruled, becauſe he goes about to overthrow the E- 
leftion, he need not name him Abbot. Garranty 29. and 18 E. 3. 8. 

Ccc 2 os 


; > ee” —_—_ 

$80 Gunter and Gunter s Caſe. 

© the {arte purpoſe. ' The matter of deviſe is but conveyance. to: the 
Writ of Error, and the Writ ſhallnot be abated for ſurpluſage.. 9'E, 4. 
24. 5 E 4.19; Surpluſage isno.barr nor Eſtopel.\ The O#r{awric was 
againft Heyy Iſley and Peckbam,and wants theſewords, Nec corner alter 
comparuit.  Dodderidge Juſtice , To fay where a Feoffee ſhall haye a 
Writ of Etrot; is a large feld : .If this Feoffee bring Error and reverſe 
The Judoment,' he muſt reſtore the heir in blood , and who, can have a 
W AE Error to reſtore-blood; but hewbw/is privie inbloog,, and that 
is the heir. ones Juſtice, Marſhes Cate, C'S. part 111.was never ad- 
Judged - There an Executor could not revenſe an Attaindor by Outlap. 
7ie, becauſe it doth reſtore the blood. The Caſe of Sherriugren and 
Charnck was to reverſe the Execution :and not the Judgment : An Fx- 
eciitor. ſhall have a general Writ of Error to reverſe an Outlawrie. It 
was adjourned. | ; 


- <— 


Paſch. 3 Car, inthe Kings Bench. 


466 GunTrer and GunTER's Calc, 

Wric_of Error was brought to reverſe a Judgment in the-Court of 

£ XA £h, and divers Errors were aſſigned : Firſt that he did not ſhew 
in the ſtile of the Court, how Ely hath power to-hold plea, either by 
Charter or by preſcription. : ' Secondly: becauſe he ſaid , That at ſuch a 
place in Ely he did promiſe; but did not ſhew that it was within the Ju- 
riſdiction of Ely : Thirdly , that it was upon a Conſideration to ſur- 
ceaſe a Suit inthe Chancery that the Defendant.did promiſe ;. bur did 
'not-ſhew that at the time of the promiſe!there was a Suit depending: 
Fourthly it was ſaid, That the Defendant:did promiſe to ſurrender cer- 
tain Cuſtomary Lands, and it is not ſhewnwhat the Lands were; and ſo 
10 certainty for the Jurie to give damages. Fermyn argued for the De- 
fendantin Writ of Error,and faid, The Declarationis good-in ſubſtance, 
Diverſas terras Cuſtomarias proxim. adjacend. lib. tenem* of the Defen- 
dant; and the Defendant pleaded that he had offered predid.tenem” Cu- 
ftemaria, and ſo no difference is betwixt them ; for that Tenement is 
ſufficiently known, and aſthough it be not ſo certainly laid as it ought 
to bein areal Action, yet it is certain enough in an Aion upon the 
Caſe. Dyer 355+ 3: 6. Osly who was Sollicitor tothe Councel of D. did 
tpend 1500/.circa diverſa feta & negotia,theretheDeciaration was ſufh- 
Ctent by two Judges, there the Lands are certain, vis. proxim? {ib tereys 
Secondly, E/y is inthe Margent, which is as much as the County in the 
Margent; and then whenno County is named in the Declaration where- 
in the land doth lie, it ſhall be intended tolie inthe County which is 1n 


the Margent, Hetley 


* 


Waterman apd ('r0p's Caſes. 334 

Hetlzy, Qur Caſe. differs from 0»/yes Caſe in Dyer 355. For there- 
15.00!. was received. Bur if I.bring an Aion upon the Caſe pro 4;- 
verſis merchanaifis, the {ame is not good 5. but if I bring the Action for 

10!, prodiverſis merehqndifis, then jt 15 good. Zones Juſtice, Cheſter and - 
Durham arte generally known , 'and therefore it is £ood to fay Placita 


tent. ap#ud Cheſter, &c. and the rel need not ſhew. how Cheſter hath . 
Juriſdiction ; but in o0t Of 6.  hizlock, Juſtice, ' Ely bath Fara 
regelia ,and we readyn ourl gofs. zhge they haye had Comuſa 15 of Pleas. 
Hyde Chief Juſtice. In all particular and private Juriſdi&ions, if they , 
come to be certified here in-a Writ of Error, you muſt ſer out their 
power : Burif they have their power by a Statute, as Wales, then it need 
not beſet forth. A_ Writ of Error doth nat lie upon a Judgment in Lox- 
don, but when the Plez is before Comralfianers.” Cxxia, We cannot. 
grant a new (ertiorare to an inferior Court, but only to the Common- 
Pleas,or Wales. Thewrit of Exror to remove the Record opt of the Court 
of Ely is directed 7»ſticiario noſtro, which proves that this Court takes- 
notice of him asthe Kings, Juſtice : And.in other Courts it is Sexeſcallo 
Curie,and ngs.'Sepeſcplleneſtro. Hyrfock Jullice, Itis fince the Statute 
of 27 H:8. that is;direfed 7»ſticcargo, ed . #1, for. before it was 
?efticiario EpiſccHyde Chief juſtice, Itis a Book-Ciſe: If 734d. þe in 
the margent,, and you ſay apxd D. ;and name no County, D. ſhall be in-- 
tended to be.in-Ad5dd. The Judgment was reverſed. | ” 


— 
k 


. Paſch. 3 Caroli, inthe Kings Bench — 
A&7. WaTtERNAN and CrovPp's Caſe, 
Inratur M. 2.CarcRot.q" 9. 
A N. Action of Treſpaſs for Battery and Impriſonment; The De-- 
_£A fendant did juſtifie the Impriſonment, ec. If it be not a Court of. 
Record, they cannot fine and imprifon; burif it be a Court of Record.. 
then they may, for itis Cxria Domini Regs, | | 


—_—_—— 
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j 


N a Writ of Error, . Error EK $9 That an Attion was haid jn: 
Lanceſton , and the Venire facias was awarded de vicinero de Lancefton.. 
And it was ſaid, That the neighbourhood, might be of thoſe of which\the 
' Maiorand Bailiffs had no power-.gver , ;v:x. thoſe. out of their juridi- 
_ Rtion : And therefore Error was aſſigned jn the miſ-awarding of the. 
Venirefacias.. 10 Facobi in the Common-Pleas, Zuckiey's cale,, There. 


T [- 
"4... 


382 - Tolhn and Taylors Caſe. 
-the Venire faciarwas de vicineto civitatis Eborum, aud well enough, for 
(w5cinero) ſhall imply choſe within the juriſdiction, and nor the neigh- 
bours., 10 7acobi, Protter and (iffords caſe adjudged contrary, where it 
was, That the YVenire facias was de vieineto civicatis Coventry, and ad- 
judged not good, for it ought to have been de civitate Coventry. 
Dodderidge, ( Vicineto) goeth about the Precint, When I was a 
Councellor, then I moved for Brifo/, and to maintain it good de viciners 
de Briſtol; but it was ruled not good, but ought co be de civitate Briſtol. 


—_— 
——— 


*Paſch. 3 Carolvgin the Kings Bench. 
469. Torryn and Tarros's Caſe. 


— —— 


N Aion upon the Caſe was brought in the Common-Pleas by an 
A Enfant -who declared by Attorney. The Defendant brought a 
Writof Error in the Kings Bench, and aſſigned the ſame for Error, 
-For he ought to have declared per Prochyn amy, and not by Attorney. 
If an Aion be brought, and the Defendant plead that he is an Enfant, 
the Enfancie is to” be tryed where the Writ is brought. Here he 
aſſigns the Error in fatthat he was an Enfant, and ſhewed no place 
where he was an Enfant, and ſo noplace ſet where to prove it. To this 
Error the Plaintiffe pleaded, That he was at full age. And upon that 
they are at ifſue upon this matter in fa: And it wastryed at Halſworth 
in Sxffo/k,, whereas it ought to have been in this Court where the En- 
fancie is pleaded, becauſe he names no place where he was of full age. 
And notwithſtanding that it was found that he was of full age, yet the 
Trial was not good. The firſt ARtion was brought before the Statute 
of 21 Jacobi, gap.13. : 
Hitcham Serjeant, Ape or not age is not local ; and a place muſt be 

fet down for formalitie ſake, and ſo it is no matter of ſubſtance. And 
the YVenire facias might be awarded from the place where the firſt Action 
was, viz_at Halſworth in S«ffolk,: For that is a matter dependant and 
purſuant the firſt Action, and now ſince the Statute is helped. Denny 
contrary, It hath no dependance upon the firſt Action, but is a new 
thing ſprung up. If any place had been ſet down, and the Yenire facias 
had been miſtaken, that is helped by the Statute, and not where no place 
is ſer down at all. F#hir/ock, Juſtice, Every Yenire facias properly is 
to be from the place where the Writ is brought, unleſs it be drawn away 
by Plea. He ought to have alleadged a place; For this is a new matter 
in this Court, and not helped by the Statute of 21 7acob5,nor any other, 
for the Yevire facias is totally miſtaken, Dodgeridge Juſtice, The Sta- 
tute 


| . | | 
* Mans Cafe: -- 38z 
tutes of Peofaites have ever been taken ſtriQly- aceording to the letter: 
For if they had been taken by equity, what need had there been of more 
Statures to have been made > The want of a letter out of a word, is out 
of the Statute; C. 8. part. , You: ſhould have alleadged ſome place: 
[The Statute of 21 Facobi is not of any Yexire facias which is miſawarded 
generally : but the Statute helpeth when there are two places, and the 
viſne ought to come from both places, and the v3/ze comes but: from 
one place ;. and when there.is but one place, and the 2i/ze comes from 
two places. If Enfancie be tobe tryed (/c.) If he were at ſuch a time - 
within age,it ought to be tryed by the Country. This matter is collateral 
. to:the firſt Record, and it isa new Record (/c. ) upon Error. 
The whole Court was of opinion that 1t was out of the Statute, and. 
a Repleader was granted. Whitlock Juſtice, Trere is no Trial at all, 
for there is no Yenire facias at all. — Juſtice, If the Defen-- 
dant in Error plead an ill plea, he fhall replead : Bur if in this Aion he - 
had alleadged a place of his Enfancie (/c.) at Dale,and the Venire facias 
had been of $a/e, there it had been good etal ; and there he ſhould not 
replead, for that he hath pleaded well ; but there he ſhall have a Yexire - 
facias de novo.. | 


nm—_—_— 


' Paſch, 3 Caroli, in the Kings Bench... 


479: Dar:s C aſe. 


AY was IndiQed for ereting-of a.Cottage, It was moved, that- 
D the Indi&tment was inſufficient, for that the words of the Statute- 
of 31. Eliz: cap.7, are, (Shall willingly »phold, maintain, and continnus ).. 
And the Indiment is only, Thar he continued, and ſo wants the: words: 
(voluntarily upheld) according to the Statute. 4. It did not appear in. 
| the Inditment that it was newly ereRted ; for it is only that he con- 
tinued, but not that he ereted, The Indictment was quaſhed, becaule-- 
being a penal Law, it was not purſued.. | 


——— i —. 
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Paſch. 3 Caroli, in the Kings Bench... 
471. Mary's Cale. 
Mien: Indicted, That he fuis & adbic oft x common! Bir- 


tor, and no. place is expreſſed where he was a Barrettor,” fo'as + 
ne. 


284 Green"xnd CM body's (aſe. 
0 trial can be. Dddderidge Juſtice, Tf he be a Barrettor in one place; he 
is a Barrefttor in all places. The Indi&ment was; Per 90d he did ſtir up 


- conteritions, ?rgia'; And no place alleadged where he did tir up 


- Ziirg54; contentions. And it was atd that in that caſe the place was ve 
material :*And ſo the fndi&mentwas qutaſhed for-want of ſetting fort 
the place where he did ſtir up nary Contentions, 7vp4, Fe: 


wy ca, i Si. ANIL MS G13 Fa) UC] Oo 
472 Greexnand Moopr's Cale. 
AN Action of Debt was brought for Rent ; and'it was ford for the 
Plaintiff,” Thy? Serjeant moved-ih arreſt of Judprent, and-'ſer forth 
the Ciſe to be, That a'Leaſe was'made for years't6 begin at Michaclnras 
after ; And the Plaintiff in the Action of Debt for the Refic did declare, 
Virta:e cajus the Leſſee did enter, and did not ſhew what day, accord- 
ing to Cliffords Caſe 7 E. 6. Dyer 89. But the Court faid, Ir is ſaid in 
this Caſe, Virrate c#1 5 dimiſſionrs he did enter and was Polleſſed; and 
that muſt be.intended, at - Michae{mas.. «Alexander and Dyer*'s Caſe, 
33 Eliz. was reſolved accordingly. And Cliffords Cafe, Dyer 89. is not 
virtnte cujus dimiſſionts. And the Court held a difference betwixt Deb: 
and Ejettione 2 : Chffords caſe was an Ejeftione firme, but here it is 
Debr. Fonef Juſtice, If he did enter before Michaelmas, yec Debt will 
:lisfor:the Rgnt upon the privity-of; contract ;: for the Leſlee cannot de- 
ſtroy the contract;: unleſs he make a:Feoffment. - -It was adjudged for 
the Plaintiff, ot ee AW ae Gece EE PRO 
2uazxye, If when'the Leſſor in the caſe. which Foxes put hath brought 
his. a&ion. and recovered:when the Leſſee hath encred before.the day, 
-. If the Leſſor ſhall-put him out as a Diſſeiſor. þy;ireafan of the Recovery 
- in: the aQti6n of Nebr, ir» which-hethach-admirted, him co be Leſlee. for 
years : Or if the Leflor after he.hath:recovered,jn Debt dyeth, whether 
his heir ſhall be eſtopped by the Record to ſay otherwiſe then that he 
4s inby the Leaſe; Or-whether the Recovery in Lebt hath purged the 
wrong. Like unto the Caſe 14 H.8.12. by (arret. If one entreth into 


my lands, 0&6 $.20 Yearstherein, and I ſuffer him to continue there - 


and accept of the Rent, and afterwards he committeth Waſte, I ſhall 
_ maintain an' action of Waſte.,. and declare upon the ſpecial matter, 
If one entreth into my Land'tliming a Leaſe for years, per (riam he 
is a Diſſeiſor,and he cannotqualifie his own wrong, Dyer 134-Traps caſe, 


- But Sir Henry Telverten faig, That F'idy adinit him'to be Tenant for } 
yeats, if T accept of che Ret o or bring Waſte, as (rret faid 14 H.4;5 


Put 


Smith's ( aſe, z35 
But he hath nog but for years, in reſpe& of bis claim :; But I am'con< 
, Cluded-by acceptance of the Rent, or by bringing ofthe aQion of Waſte:; 
So here by the bringing of the ation of Debt, the Leſſor is conctuded;- 
But 92 were if it ſhall bind his heir. It was conceived it ſhall, becauſe it 
is by Record, the ſtrongeſt concluſion that is, SEAS 


——_— — 


Paſch. 3 Caroli, inthe Kings Bench. 
473» Smitn's Cale. 


AZ for years was made .of Lands in 24;4ddleſex, and the Leſſor: 
brought Debt in Loxdox againſt che Aflignee. . The opinion of the 
whole Court was, that it was not-well brought, but the Aftion oughe to! 
have been brought in A4idd. Foxes Juſtice, Debt for Rent upon'ithE 
| privity of Contra&t may be brought in another County j 'but if ie bs: 
brought apon the privity of Eſtate, as by the Grantee of the Reverſidn, 
or againſt the Aſſignee of the Leſſee, then it ought to be brought in2he'* 
County where the Land is. Quzod zota. i GTB Vari 0 


— 


— 
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P aſch. 3 Caroli, inthe Kings Bench. 
. 47 4o. Crna and Tookiey's Caſe. 5. C. lorek /&8, 


A N aGion of Debt was brought for ſuing in the Court of Admiralty' 5h {#5 | 
"A. again(E the Statutes of 13 R.2. cap.5. & 15 R.2:; cap 3. wheteby {7 0 : 
it isenaRted; That of mannerof Contracts, Pleas and Complaints arifirg 
within the body of the-Counties as well by land as by water, the Admi- 
ral ſhall in'no wiſe have c6nufans: And the Statute gives damages, part 
tothe party,and-part to the King. And the PlaintiFin the ation of Debt 
did declate;. That che Defendant Took/ey did implead (emer the Plain-. 
riff in the Court of Admiralty; And'inhis Dectararion' fer forth, That 
one Mullebeck was Maſter of a Ship, &e:' and that'the Concrat wits 
made in London; And that Tookley the Defetifant did force the'Plain- 
riff ts appear; and profeecuted the fritripori the Contra&in the Admirat 
Court; Att by ſpecial Verditd ir was fontd, Thar Chartet-pr y way 
made'betviet 22#7050% and Cremer at DuvBirk, Afdthat7 ooktey did 
_ Profectit” Cremer inthe Adiniral Court by Fertut of 's Letter of Artot- 
ney ant1othathe as Attortiey: + 7 BA i> profecnte the fuit Ine 

_ D The 


386 ( remer and Tookley's ( afe. | 
The Caſe was argued by eLedrewes for the Plaintiff. There are two 

ints:. The firſt upon the Juriſdiction: of the Admiralty, the Contra 
If T poke being the. Attorney, be ſuch a patty proſecutor: as is with- 
in the Statutes. The ancient Law of the Admirals Jurididion-appears 
in our Books. $8 E.2. (orone 399. Stawnton Juſtice, It ſhall not be ac- 
counted the Sea, where a man may ſee the land over the water : And the 
Coroners were to do their office in ſuch caſe, and the County was to 
take notice thereof, 4o Aſſ.25. Stamford Ii»; This Conmmiſſion was at 
the Common-Law before the Statutes of Pyracic. 46 E. 3. eras. 38. 
Statham It is pleaded that the Defendant togk the goods as Pyracie,&c. 
I infer 20/467 gan that it was a good Juſtification. 7 R. 2. tras 54. Stat- 
bam, Treſpaſs was brought for a Ship and Merchandiſes taken oo che 
Sea,-and'holden good ; which proves that the Common-Law had ju- 
rixþRjan upon the Sea, and not the Admiral.'6.R.2.Prote4ion 46: Pro- 
a_ quia — Jupir altdm 'maye. Belknap, The Sea is within 

Kings juriſdi 

It may;be objected, That the Contrat was made at Dwunkerk,, and 
ſo out ofthe body of the County, and' fo! our: Law cannot take notice 
of it; and if the Admiral ſhall not. have jurisdiction” in ſuch caſe,” ic 
ſhould remain nndetermined. Tothat I anſwer, If all the matter were 
to be done at Darkirk,, then all were a Marine caſe, and the Admirat 
ſhould have juriſdiction ; but if any part were to be done-in England, 
then it is otberwiſe.. 4,30,3 1 £15z.Cv6:part $72 Dowdales caſe. In an 
- Aion upon'the Caſe upon Aſſwmp/r, the Plaintiff did declare, That 
the Defendant at_Loxgdox did aſſume rhat ſuch a op ſouls fail from 

Adelcomb Regis in Suffolk, to eAbvile in France': Theiſſue was tryed in 
London, becauſe the Contrat was made in England. Paſch. 28 Eliz. 
Gyune and Conſtantives Caſe.; there becauſe .it was part upop the Sea, 
and partupon.the Land, the ryal was at the Common-Law, and nat.in 
the Admiral Court. : 48 Z.3,2, One did retein three Eſquires to ſerve 
in Fraexce ; there becauſe. the Reteiner was; here, the tryal was here. 

a Mariner contraQt with me for-wapes to fail in ſuch a ſhip, he ſhall 
pan his mages at Fa oy ny and not in ” Admiral Court. 
v4.39 ,6.39, 19crea Protection ſuper verilationem ( alifie, &c, cannot 
be mer ecrm, becauſe that the.Sea _ ebbing and flowing, :and doth 


ot ſtand flill, So thac, if any. part of the Comrat beito be done uppn 
the Land, then Common-Law ſhall have the juciſdition, Wreck of 
we Fn be tryed at he Lommod-lag, necunta it is 6 She 
and. Dyer 326-# E.1. Avoſyry 192. A Replevin, was brought of a 
Gp eaken upon he colt of Scahwough, nnd carried into.Xorfl 
avd it was alleadged to be within the Statute of Malecbridge for taki 
a Diffreſs in one” County, and. carrying of it, into angtl SO: 
| Bereford, 


Rion; and the''Sea-is as well inthe Kings protetion F 


. (Cremer and Tookley's'Cafe. 387 
Bereford, The King wills that the.Peace be kept as well upon the Sea as 
upon the Land And our Caſediffers from:Lacy's caſe, C. 2.;part; For 
in that caſe of Felony it is meer local ; but Contracts are not ſo local. 
The ſecond point, Whether this be a proſecution within the Statutes, 
becauſe it was done by vertue of a Letter of Attorney from Mxliibeck, 
32 E. 3. barr. 264. Annuity 51. Qu per alium facit, per ſcipſumfacere 
videtur, The Statute of Merton cap.1o. gave power to make Attorneys 
- in any Court, Com. 236. but the Atrorney muſt look at his peril that | 
. that which he doth be a lawful at. Here 21=/ibeck himſelf could; not 

—have juſtified this proſecution, nor ſhall his Attorney, 9 H. 7. 24. 
H.8.2. Qzod per me no poſſum, per alium vox poſſum. If an Enfanc 
ake g. Letter of Attorney to make Livery and Seifin, and the Attorney 

/maket, Livery according te is « Diſſeihr. C.10. part 76. If the Courr 

/ have not juriſdiction of the Cauſe, the Miniſter muſt look to it at his 
/ peril, otherwiſche is puniſhable. 774.253. One may do thathimſelF, 
which he cannot do by Attorney: 'The Lord may beat his villeio, duc 
a ſtranger cannot do it for the Lord: the Lord may diftrein for Rene 
when it is not behind, and the Tenant ſhall not have treſpaſs ;- but if, the 
Bailiff diftrein when no Rent is arrear, treſpaſs lieth againſt him, -2/ H.4; 
4. 9 H.'7. 14. In Treſpaſs all are Principals. Then che Attorney here 
and Mxlibeck are both Treſpaſfors againſt the Stataces : And the doing 
of the Atro at the command of the Maſter ſhall. not avail him- 
vs. 40 59. doth conduce to the reaſon, that-the Attorney ſhall be 
puniſhed. It ſeems this ſuing inthe Court of Admiralty is a Contemper, 
for it is me/vw prohibitum; and ſo either Aullibech or the Attorney are 
puniſhable.” And in this caſe the Plaintiff hath his Election to ſue A{uls- 
beck, or the Attorney ; and therefore having ſued the Attorney, the 
Aion brought-againſt him will well lie: 
Caltbeep r the Defendant. It was objected, That the Court of Ad- 
miralty did begin but in the time of King £dw.z. But Dyer 152. proves 
the contrary : For there in an Aſſiſe brought of the Office of Admiralty, 
the Plaintiff doth declarethe ſame to bean Office time out of mind &c. 
which proves it to be a more ancient Office - | And in the Statute of 
2 H.5. cap.6. There the words are to enquire of all offences &c. as the, 
| Admirals after the old cuſtom; whichproves:that it'is an ancient Office. 
 Ir'strue, Avowry 192. makes againſt me; 'burthe: Notes of that Caſe 
in writing proves that the book is IE. I confeſs; if part of the 
thing be to dedone here uponthe Land;thatic is triable ar the Common- 


Law. The Defendant'in this our Caſe is not liable tot he penalty,becauſe 
atthetime of the'making-of theſe Statutes ic was not known that any 
Charter-pattie' was made beyond the Seas. 2 Z. 3. Oblig.15. Debt was 
brought upon an Obligation made at Barwick; where becauſchis Court 
had not juriſdiction , Tt was adjudged, That the Plaintiffwihil capiat per 
breve. Teftament 16. A A” "pq date at Cane in Normandy, 
2 


which 


33 (remer.and Tookley's Caſe. 
which was proved in England : Pole, Upon an Obligatian which beays 
tate im-Normauidy, a.mian-{hall nothave an Action here ; but it is gagd 
incaſe of a Willprovedhere. 6 F: 3.17, 1$-:;The Abbot of Crowlgnd 
nced-an Annuity, and the Deed.was made-in Spr/qxd :. If che Deed 
ad been the-ground of the Ation,then the Action would nat bave lien; 
but becauſe the Deed bore date before time of memory, the Annuity 
tidlie; for the: Aion was not brought upon the.Dceed, bug upon the 
Preſcription. 1-E.3.1.18. 8E.3-5'F Itis ruled, where the title is made 
by:a'Deed which bears date beyand Sea, that the Action will not lie. 
13 H.4.5 & 6. An Obligation bore date in: Fraxce , and was made ac- 
cording-to the Law of France. - 6 R.2.cap-2, Where the Specialtie bears 
date, there the Aion ſhall be brought. The-4irſt book chat ſpeaks of 
Deeds bearing date out of Englavd,ebH.6,18,29. 30.E.4,1. 207 4.72. 
You muſt ſuppoſe then,  Thatit wias 6t.a plage.in Bngland 3 ANG % 6 is. 
but'a fiftion of Law , and you ſhall never make a-man ſubject to, the pe- 
nalty of a Statute upon a fiction of Law. {\, 11, part 51» A Difſeifor 
makes a Leaſe for life or years; the Diſſciſee ſhall not not have an Aft 
on of Trefpaſs vi & armis againſt him , becauſe be comes in by title ; 
For this fition of Law, That, the Frank-tenement hath always-ibeen in 
the Difleifee, ſhall not have-Relation-to make him who comes.in þy title- 
to be a Treſpaſlor vi & arms. 18 H.6. 23, A-Reverſion.is expectant 
upon an eſtate forlife; and in the mean time betwixt the-Grant and 
the Attornment the Lefſee.commits Waſte : ye&althoygh. the Attorn- 
ment relate to makethe/Grant good ubivitve, yetithe Relation being. a 
fition'of Law will not make the Leſſee:puniſhable far Waſte, . Then. in 
this our Caſe, the Deed bears date/bryond the Sea ; and then to make 
Dankirk to be in England by a fitionin Law, ſhall not be prejudicial to- 
the Defendant. Com.365. The preamble of a Statute is the beſt Inter- 
preter- of the Statute. In.the Statute of :23. & 34 the preamble ſaith, 
Becauſe the Aumiralsand their Deputirs de belihtheix Seſſions Ec. in pre- 
judice of the King and of the Common-Law,and in &:fruttiqn of the commox 
people, &c. But this Deed bearing date beyond the Sea, is no- prejudice 
to the King, nor to-his Franchiſes,nor to his people to be ſued in the Ad. 
miralty. 32 H.$. cap.14. Theiſuit within dhe Admiralty ought to con- 
cern Charter-partie, and'Fraighting of a Ship. | Fot by that Statute it was 
enacted, Phat if any Merchantaſtranger {as 14»Ubeck, was ) by long 
delaying and protrating of time ( as4n-ouriCaſe ) otherwiſe then was 
avreed between the faid Merchants in orby the ſaid Charter-partte, &c. 
ſhall have his remedy before the Admiral, - which Lord Admiral ſhall 
take ſuch Order, 8&0. In our Caſeat Bar,; lywas a Gharter:paxtie made 
beyond Sex; '-* 2.\Tt was for: the | freighring -of a Ship- 3. Bar. . the. 
breach of it'wav the theſuitin the Conte 'of Admiralty. ;, But admit thar. 
this point be againſt:me, then for the ſecond;point 1-dp conceive, that 


he who is puniſhable byxhe Statutes muſt be Proſecutor, which. the Dee 
| "DS endant 
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fendanriis-not; fer what he hath done, he did by vertue of 4 Letter of 
Attorney, and he did it in the name of another, and it is the; A& of the 
other. C. 9. part 76. Combes Cale, If a man have power to doan At by 
farce of a Letter of Attorney , it ought to be done in the name of him 
who gives the power. 3 Ada. Dyer 132. If Surveyors have power to 
make Leaſes, if they make the Leaſes in their own names, it is not good; 
bue they ought to be made in his name who giveth che power. 13 Eliz. 
Dyer 283 Phe Statute of R. 3. giveth powerto Ceſtuy 4+ *#/e to make 
Leaſes , and he makes a Letter of Attorney , the Attorney muſt make 
the Leaſes in the name of Eeftxy que w/e, who hath the power by the 
Sreatute. C 9. part 75. A Copybolder may ſurrender by Attorney, be- 
cauſe-it is. his own ſurrender, Y;: Perhizs 196. 199. A Feoffment 
with -a Letter of : Attorney tothe wife to make Livery , is good ;- 
' but then the wife muft make the Livery in the name of her husband- 
Secondly, in this Caſe at Barr, the beginning and the proſecution of. 
the Suit was altogether for the benefit of Afwllibeck , and ſo itappears 
by the Records of the Court, -and no notice is there taken of the At- 
torney but of the Maſter. L. 5. £.45. A Writ is directed to the Sheriff, 
and the Under-Sheriff makes a falfe retorn,the Sheriff ſhall be amerced; 
and not the Under-Sheriff, for the Law doth not take notice of him. 
7 Eliz; Dyer 239. The Cuſtomer himſelf and.not his Deputie, ſhall be 
charged. And ſo in our Caſe X1z/ibeck being partie to the whole,onght 
to be accounted the partie proſecuting within the words of the Statutes. 
The Statute of 4 H. 7. cap. 27. is ſoas they purſue their claims with- 
in five years; ſuch profecuting or purſuingought ro'be by the partie him-- 
felf. C. 9. part 106..-1f one of his own head make claim , it is not good 
claim for to avoid the Fine, &c, The Statute of 16 R. -.cap. 5. of 
Premunire makes againſt me; for there the Procurours, Councellors,. 
Sollicitors, Altttors-and Attorneys -are named by the expreſs words -of 
the Statute, and there is an expreſs proviſion againſt them : But. in our 
Caſeit is not ſo; for if our Statute had intended to extend ro Councel-- 
lors, Attornies, &c. it would have expreſly named them. There are di 
vers exceptions which 1 take tothe Verdict. Firſt, There is variance in. 
the place, betwixt the Declaration and the ſpecial Verdi ; for the De-- 
claration layeth the Contra to be made at Dazkirkin England,and the: 
ſpecial Verdict finds it to be made at Pankirk extra partes tran{marinar.. 
Secondly, The Declaration is to:take in Mariners, and the ſpecial Ver. 
dict is to take in Men. Thirdly the Declaration is, -A Ship to be prepa-- 
red, andthe Verdidis to'be in readineſs, Fourthly, The'Statute of 
115 R.2;and 2 H. 4.givesthe-Aﬀion by way of V.Vrit; and here it is by 
Bill. 42 eAf.11. There one was taken in Execution-andelcaped,, and. 
| therea Bill was exhibited for the eſcape : and it was holden becaule the- 
"Statute of #. 2. gave a Writ of Debt , ir ſhall net be extended by- 
equity to a Bill of Debt, Com. 39. a. and Com. 36,37. gy. 
. NEVE. 


390 The Chancellor of Glouceſter's Caſe. 
There the Judgment is given upon a Bill for an eſcape; but Mr Plowdes 
{iid that it ng to divers a bard Caſe. The Statute of . 8 Eliz. cap.5. 
of Informers is in the negative, vsz, That none ſhall be admitted or re- 
ceived to purſue any perſon upon any penal Law , but by way of Infor- 
mation, or original Action, and not otherwiſe. ſich. 29 Eliz. in 
Clarks Caſe it was reſolved , that the Statute of 18 E/iz. was a penal 
Law, and the partie muſt not be ſued by Bill, but as the Statute hath pre- 
ſcribed. 27 H. 6. 5.There upon Premmunire facias, it was adjtidged good 
by Bill; but there the Action was not directed fo preciſely by the Sta- 
cute, viz. in what manner the partie ſhould proceed. There are no pre. 
fidents that an AQtion of Debt bath been brought for purſuing in the 
Court of Admiralty, but in ſuch Caſe a Prohibition granted only : and 
for theſe cauſes he prayed Judgment for the Defendant. Obſerve Rea- 
der, the Argument of Calthrope ; be doth not ſpeak to the point, where 
part of the thing or ContraR is upon the Sea, and part upon the Land, 
aS it was urged by e-Lndrews who argued on the other fide. The Caſe 
was adjourned. | 


P——_y 
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Paſch. 3 Caroli, rot. 362. in the Kings Bench. 


475» 
T was cited to be adjudged , That if a man purchaſe the next Avoi- 
dance of a Church , with an intent to preſent his ſon , and afterwards 
he preſent him, that it is Sy»9027 withia the Statute. | 


PET 


Paſch. 3 C aroli, in the Kings Bench. 


476. SurTon the Chancellor of Glou- 
celter's Caſe. | 


N the Caſe of S#tt0» who was Chancellor of Gloxceſter , and put 
out of his place for inſufficiency in the Eccleſiaſtical Court, Trotmas 
moved for a Prohibition to the Spiritual Court, and faid that the Biſhop 
had power to make his Chancellor , and he only hath the Examination 
of him, and the allowance of him, as itis in the Caſe of a Parſon who 
is preſented to the Biſhop, and ſaid, that if his ſufficiency ſhould. be after- 
wards reexamined,ix would be very perilous. Dodaridg Juſtice, If an _ | 
0 


| - 3 
Symm's Caſe. 
of Skill be granted to one for life who hath no skill to execute the Of- 
fice, the grant is void, and he hath no Frank-tenementin ir, A Prohi- 
bition is for two cauſes : Firſt to give to us Juriſdiction of that which 
| doth belong unto us ; And ſecondly , when athing is done againſt che 
Law, and in breach of the Law , then we ufe to: grant a Prohibition. 
_ Juſtice, Brook, had a grant of the Office of a Herald at Arms for 
ife ; and the Earl Marſhal did ſuſpend him from the execution of his 
Office, becauſe he was ignorant in his profeſſion, and full of Error con- 
trary to the Records - and it was the opinion of the Juſtices , that be. 
cauſe he was ignorant in ſuch his Office of Skill, that he had no Free- 
bold in the Office, In the Principall Caſe, the Prohibition was denyed: 
And afterwards S#tro» Was pur out of his Office by Sentence in the Spi- 
ritual Court, for his.inſufficiency. 


Paſch. 3 Caroli, inthe Kings Bench. 
477.  Symn's Cale. 


Wo men having ſpeech together of oh» Symms and william 

Symms, one of them ſaid The Symmſes wakg Half-crown peeces,and 
John Symms did carrie a (loak-bag full of clippings. And whether the 
Aqion would lie was the Queſtion, becaule it was incertain- in the per- 
ſon;For be did not ſay Theſe Symmſes, but T he Symmſes : Like unto the 
Caſe where one Farrer being flain, and certain perſons being Defen- 
dants in the Star-Chumber , one having ſpeech of them, faid , Theſe 
Defendants did. murder Farrer ; and it was adjudged that the Ation 
would not lie, for two cauſes: -Firſt becauſe the words (Theſe). was un- 
certain in the perſon : And ſecondly it was incertain-in the thing;. For it 
might be that they had Authority to-do it,as in Als Caſe x3 Fac.in the 
Kings Bench,T how haſt Coyned Gold, and art a Coyner of Gold. Thirdly,a 
Cloakbag of clippings, that is alſo uncertain ; for it might be clippings: 
of Wooll, or other things, or it might be clippings of Silver from the: 
Goldſmith ; For the Goldſmith that maketh-Plate , maketh clippings. 
And fourthly, Ir is not ſhewed any certain. time when the words were 


ſpoken : And for theſe cauſes it was adjudged that the Action would 
not lie. | "7 
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Paſch. 3 Caroli, in the K ings Bench. 


478: WurrTtizand WzsToN's Cale, 


N A&ion of Debt was brought upon the Statute of 2 ©. 6. and 
L{ X the Plaintiff declared, That ar the time of che Action brought, he 
was Parſon of Aerrel, and that Weſton the Defendant did occupie fuch 
Lands, and ſowed them with corn, A#no 21 Fac. and that he did not ſet 
forth his Tythe- corn, 8c. The Defendant pleaded in barr of the Adtion, 
That #7. W. Prior of the loſpital of St ew of 7ernſalem', was of the 
Order of Hoſpitalers, &c. and that he held the ſaid Lands free from 
the payment of Tythes , and that the Priory came by the Statute of 
32. H.8. to the King : By vertue of which Statute the King was ſei- 
ſed thereof, and that the ſame deſcended to Queen Eizaberh, who gran- 
ted the Lands unto Weſton to hold as amply as the late Prior held, and 
that he was ſeiſed of the Lands by vertue of that grant, Ez propri:s 
manibus ſuis excolebat. Upon this Plea the Plaintiff did demurr in Law. 
Nyoy argued for the Plannff, There are three points in the Caſe. Firſt, Tf 
theſe Lands the poſſeſſions of the Hoſpitalers of St 7ohn,which they held 
in their own bands were diſcharged of Tythes. Secondly , If*there be 
any thing in; the Statute of 32 H, 8. by which tlie Purchaſor of the 
King ſhould be diſcharged. Thirdly; Admitting that it ſhall be a diſ- 
charge, if the Defendant hath well entitled bimfelf to ſuch diſcharge 
or Priviledg.. Firſt it is not withinthe Statute of 3x H. 8: cap. 13. for 
that Statute did not extend rothe Order of StFobn. Secondly , the 
Statute of 31 H. 8. cap. 13. doth nor diſcharge any but what was 
then diſſolved. rene Statute of 32 H. & cap. 24: gives the poſ- 
feffions of the Hoſpitalers of 'St 7ohns to the King, and not the Statute 
of 31 H. $... Note that the Defendant did: recite the: branch of the 
Statute of 31 H. 8, cap 13. That as well the King, bis heirs and fucceſ- 
fors ,-asall andevery ſach perſon and perſons their heirs and aflignes, 
which have or hereafter ſhall have any Monaſterie, 8c. or other Reli- 
Sins or: Eccheſiaſticat houſes or places ſhall hold, &c according to 
their Eſtates and Titles 'difcharped* and acquirted of the payment of 
| Tythes, as freely and in as large and ample manner as the ſaid Abbors, 
&c, had or uſed : Alſo he recited the Statute of 32 H. 8. cap. 7: which 
EnaQtsthat none ſhall pay Tythes, who by Law, Statute , or Priviledg 
ought to be diſcharged. The Statute of 31 H. $. recites that divers 
Abbirs,. &c. and other Religious and Eccleſiaſtical houſes and places 
have been granted and givenup to the King : The Statute enacts _ 
the 
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the King ſhall have in poſſeſſion for ever all ſuch late Monaſteries, &e. - 
and other Religious houſes and places, 8c. And alſoenacs that the 
King ſhal have not only the ſaid Monaſteries, 8&c.but alſo all other Mona? 
ſteries, &c. and all other Religious and Eccleſiaſtical houſes which here- 
after ſhall-happen to be diſſolved, ſuppreſſed, renounced, relinquiſhed, 
forfeited, given up, or by any other means come to the King ; and ſhall 
be deemed, adjudged , veſted by Authority of this preſent Parliament, 
in the very actual poſſeſſion and ſeiſin of the King for ever , in the ſtate 
and condition-they now be. - Ys. The Statute, And ſhall have all 
priviledges, &c. in as ample mariner and form as the late Abbots, &c. 
had, held or occupied, &c. The Queſtion then is , Whether the men 
of the Hoſpital of St hy at Zeruſalems , are intended to be within the 
ſaid Statute of 31 H. 8. And T conceive that they are not : It doth not 
appear in the pleading, that the Priory of St Fohn was an Eccleſiaſtical 
Houſe, therefore it ought to have been averred. Ic is true, to plead 
that ſuch a man hath encred into Religion, is intended that he is a per- 
ſon dead in Law, They were never Eccleſiaſtical, nor ſo accounted; they 
muſt be bo. h Religious and Eccleſiaſtical, who are within the Statute of 
31 H. 8. For the ſaid Statute doth not extend to Religious houſes unleſs 
they be Eccleſiaſtical. - 77yal 99. proves that they were Religious , 
21 H. 7.7, And the Statute of Templers, 17 E. 2. do ſhew thar they 
were Canonized (whichis) admitted unto a Rule of their own Law, 
and not that they were made Saints, or that they were. Eccleſiaſtical, 
1 E,3.7. Nonability 4. They weredead perſons in Law. Feoffments 68. 
proves that they were religious;but whether they were Lay or Eccleſiaſtt 
cal,I have nor read.In the difference of Summons to Parliaments anto the 
Templers, the Summons is, V#b:z mandamus in fide & legeantir; but the 
Summons to a Spiritual Lord is, i» fide & elefione ; and lo was the Sum- 
mons to the Prier of St Fohns of Feru/alem, but that was becauſe he held 
in Frankalmoigu,but that doth not prove him to be Ecclefiaſtical;for ficſt 
they exerciſed themſelves in Arms, It was part of their Order, arms /e 
exercere; and that is againſt the Rule of the Common Law, to meddle 
with blood. Secondly, They uſed no Impoſition of hands, but only a 
Robe, nor had they ſo much Ceremony as a Knight of the Bath ; and 
yet the Knights of the Bath are not Eccleſiaſtica}l. So there is nothing 
in their Creation or Order , that makes them Eccleſiaſtical; For they 
were Lay-Monks of the Order of St Azthony. The Jeſuites have Lay- 
Brethren, and not Eccleſiaſtical. 44. Af. 9. There the Defendant plea. 
ded inbarr, That the Prior was a Lay-man, and fo not under any Rule; 
and itis there admitred that he wasa Lay-man , and yetthat he might be 
Prior, and bring the Ation in his own name, and not as Prior with bis 
brethren, which proves that the reſidue were dead perſons in Law. If 
there be profeſſions alledged in one of the Hoſpitals of St Fohn of ferx- 


ſalem , how ſhall it be tryed ? By the Country. Trya/ 99. Profeſſion 
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. ters; and is was commanded ta gertifieit: And the Biſhapcauld 
0 Fa aire of th, becaule the-Qrder of @ Knight Tempter was exempt. 
Mo e Pope :- But Traal 92S. there it, was certified by the Bifhop, - 
yes all gur hooks are contrary to it. 2 &. 3: 4+ Sh profe/ſſo alegats ſi tw 
grodany militi Santti Fohanns Ternſalem,quis 4-0 fub Pape funk, 
non habere cup ſeribere (eſnt, &c, 21 4.7.7. Selgen £24.10 bis Hiſto- 
xy of Tyrhes,, that they. were accounted no part of the Clergy , but 
meerly-Lay. Wigh us they were accounted Lay, and therefore it is.ngt 
material what they were accounted of in other places. A Colledg is a 
Lay Corpoeation: If they be difleiſed, an Allſe-muſt be broyghe” The 
Statute of x. and 2. Philipand 2ſarxis, That men might deviſe to fpixi- 
tual Corporations, potwirbRanding the Statute ge terry ad Manny more 
tx. nog. pancnd. or any other Statute tothe contrary. Dyer 254. There * | 
Devile was ynto.a Colledg and Grammar-School, and holden agoad © 
Deviſe, becauſe the Statute of Philip and, Mary. ought to. be. favourably 
expounded, being for the benefit of, the. Corpoxation, 1. take another 
reaſon.from the mapner of payment of Lythes : Eccleſiaſtical penſons. . 
payed Tythes; but no Tythes were hue by the Hoſpitaſers. of St Fohws 
of 7ernſalem. The Statute of 27. H.$.diſſolves Abhies,&c. bug doth nec 
relate to any-formerly. given,yp, &c. and the reaſon was,, becauſe they 
were but petty Abbies, - The Statute of 31 H, 8. diſſolves none; bus. re- 
. Cites that whereas divers have given.yp, &c. or were to.he given.up, but 
ſhews no. reaſon; for divers, Inquiſitions iſſued Forthto.enquire of their 
Eands.; butthe Statute of- 32 H. 8, doth, not ſhew. any ſuch reaſons, 
but other reaſons; becauſe that Rodes.was.taken away, and:that. they; beld: - 
of the Pope. Andif they, were diſſolved, by the Statute of 31 H.$, 
then what need a, Statute the next-year after, 24.32 H, 8,rto diſſolve 
the Corporation? By the Statute of, 26 MH, 8, cap. 3. the-King hath the- 
firſt Fruits and:Teaths of all that ſhall.be promoted to.any Benefice: or 
promotion. ſpiritual, This doth not ny NO a/alem; and 
therefore afterwards in the ſame Statute it-is Enacted ,_ That every; one- 
which ſhall be eleed., or. by other, means appointed to the Digpiry of : 
che, Prior.of St Folyps, of Fernſe/cm., ſhall hefore their-real and. actual 
entrie into the Dignity .ar.medling with the profits, ſatsfie the King, &c. 
Now if. they were intended.in the words. Spiricval prometion., it.was.in 
vain anew to enatfor them, The AQ of: 32. H. 8. extends.to Ireland, 
and ſo doth nat the. Statute af 31 H. 8. the Statute of 31 H. $. extends 
only to Eccleſiaſtical and Religious ; ſo they. were not intended, within 
the Statute of, 31 H.8. Nexs, If. they were intended within the Sta- 
euge of 3.1. 8. then the Statute of, 32. H. 8. gives. them abſolutely, by, 
ngmeto the King The Statute of, 31 H, $, gives nothing ta the King, 
but thoſe thatare or were tq be given up, forfeited, ſurrendred., Or. 0». 
therwiſe.giyen up; bur gives nothing to: the King. but: by, the. help of, 


re. 


aged ip the Plaintiff, who wasa Knight of the Obder af the * } 


"| ſomeother AR, vic. forfeirire, ſurrender, vr otherwiſe given a, The 
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word ( Otherwiſe) never intended Diſſolution by AR of Parliament; . 
for that is paramonnt the particulars recited: The Statute of Malebrid? 
14 n Proviſun tft ys deprtdationes vel rapinialiqui fiant Abba- 
ribs, &6. vel alizs Prelatis Ecclefaſtici, ec, That Statute never ititen- 
ded co extend to Biſhops, who ate para#oint and ſuperior to Abbots : 
The word (al;z ) will bear no ſuch ſetiſe, to make the ſuperior to be in- 
rended , when as the inferior is recited. Thie Statute of 13 Eliz, it- 
cites; That tio Colledg, Dean and Chaprer, Parſoris, Vicars, &e, may” 
. makes new Leaſe, tialeſs withina year of the end of the Leaſe in being. 
Now a Biſhop is ſuperior and above theſe pitticularly named, and may. 
- _* mike concurratit Leaſes : ſo here the word (Otherwiſe) doth not in- 
| tered that (Otherwiſe) to be by AX of Parliament, and to extend to: 
ofeater then the particulars recited. Thi Statute of 32 H-8. ſays that 
; the Corporation ſhalt be diſfolved arid void ; but the Statute of 31. H.$.- 
deth not fay thar the Corporation ſhall be diſſolved and void. The 
Statute of 32 H.8. ayes that the Corporation and poſſeſſions ſhall pe ja 
the King by veftue of that AR ; then not in the King by vertue ofthe 
A@of 31 H. 8. AFeofftnent iri Fee is made unto the uſe of eL-jn 
Tail, ke hath che ife by the Statute of weft. 2. cap. 1. Now when the 
Stature of 24 H. 8. _ 10. came , he bath the poſſeſſion by force of 
that AA, viz. of 27 H. 8. atid not by force of the Statute of Weſt.2:; 


\ _ If the King be not in'by the Stztuteof 31 H, 8. then he ſhalt not have 


every of the Priviledges which che A of 31 H.8. giveth. C.2. parr, 
' The Bifhopof Canterbaries Caſe. The Colledg of Maidſtone was Re- 
ligrons, but not Ecclefiaftical; and it was adjudged that the Purchafors 
of the Larids 6f the f#id Colledg were not diſcharged from the. pay- 
nient-of Fythes, becaufe the Colledg was not Ecclefiaſtical, but Reli- 
g1089504)y; arid Religious and not Eccleſiaſtical, came not to.the King 
by the Statute of 3x H. 8. 18 7acobs, in the Common Pleas', rights 
Cafe; The Priory of Hatfield being of fmiall value, viz. not having 
Laridsof the value of 2oof. per. annum was diſſolved by the Statute of 
27 MN. 8. andthe Lands were not Tythe-free in-the hands of the Pur- 
cliafors, becauſe the Priory came not to the King by the Statute of 
hag $. and yet rhey were Tythe-free in the hands of the Prior him- 
elf. | 
The fecond'point nupori the Statute of z2 H. 8. The words are, That 

the King ſhall bave all Rights, Intereſts and Priviledg, as it was in the 

| hatdyof the ABbors; Priors,.&ec. It is objeRed, To be free. from pay- 

meht'of Tyrhes is'# Priviledg:T anſwer, That neither Right, Intereſt; nor - 
Prviledg do fret him'fromthe paymerit of Tythes : Firſt ,. thereisno 

diſcharge of op" * Aon brage” (Intereſt) inthe Statute}; for that. is. 

que 


_ plain; Ther! ion is, if the word Priveledgwill-diſcharge the: 


Latidsfronr tlie paymerit of Tyrlies;; ard if that word would have ſuf- 
| | Eee 2 CET ficed 
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Clauſe to diſcharge” OP ? The Statute of. 27 H.g.difſolves Ghauns 
teries, and there it is ſaid, That the King ſhall haveandenjoy, &c. and 
there alſo all Priviledges are given ; then the Statute of 1 F. 6, came, 
and gave all Channtries to the King, and there the word ( Priviledg) was 
notin the AR; yer by thoſe words the Lands were-not diſcharged: from 
the payment of Tyrhes - The Statute of 31H. $.is, Conditions and 
ights of Entrie ; yet there was another Act made to give Conditions _ 
. tothe King. Bur admit that the King himſelf be diſcharged , yethis- 
Patentees are not diſcharged. The Priviledg was perſonal, and perſo-- 
nal Priviledges are not 'transferrable. 35 H;6,.56. A Statute diſſolves- 
che Templers, andpives the Lands tothe Hoſpitalers to hold by the ſame. 
ſervice as the Templers did, -which was Franka/moigs ; yetthe Grantee 
held by Fealry, for that Franka/moign is a perſonal priviledg, and cannot. 
be transferred by general words. The King (irs true) ſhall have the 
priviledg, for he is a priviledged perſon ; for of his goods he ſhall not 
pay —_— if he do'not grant them over : and the Grants prove, That. 
unleſs he had granted them, he ſhould have paid no Tythes. _ 'The Sta- 
 euteof 31 H, 8. ſayes, All Conditions which the Abbots, &c. have; = 
untill the-Sratute of 32 H” 8. no Purchaſor could tike advantage of a 
Condition: Hil. 44. Eliz. in the Common Pleas, Rot. 1994. Sparlings 
Caſe, 'The Purchaſors of Lands of the Hoſpital of St fobns of | 
tem, were not priviledged from the payment. of Tythes. Paſch. 8. Ja-- 
cobi1n the Common Pleas, Urry wal 
was holden by (0k and Nicho/c, That the Purchaſor of St Fohns of 7e-. 
roſalem ſhould pay Tyrthes; but winch and. Warburton cont... 
18 7acobi, in the Common Pleas, All the Judges but #arbarton,] held 
that the Purchaſor ſhould pay Tythes.. 10 Ez. Dyer , There it doth-- 
not appear whether they were of the Order of Templers. or Ciſter-- 


tans. "STEP . 

' The third point in this Caſe.,, The Defendant: doth make no title to-. 
the Diſcharge, for he hath notaverred that the Priory were Eccleſiaſti-- 
cz! perſons. If a man plead that A. is profeſſed, the Court cannot take - 
notice of it that he is a dead'perſon in Law ; But if he ſaith that he was - 
of ſuch an Order, he onght toſet forth of what Rulecbe. Order is. Se-- 
condly, The manner of their diſcharge was, when they did Till and ſow - 
their Lands, proprizs ſumptibiu« &: manibus.. If they. grub-up. Roots, 
= _ the La fir for Tine; bat if. _ Yeauues ſow = Lands: ; 

ey thall pay Tythes, for they had the privileds in reſpec they ſhauk 
not be idle ; ankh all Sgt pram the Gall pay Tyckesg 97s. 
plough, ſow, reap; 'and carrie theCorn. Thele-Priviledges are to be - 
taken-ſtricly., becauſe they are'to defeat the Church of: her endow- _ 
ment; and cherefore in this Caſe the Defendant doth not well entitle 
kim{clf tothe Diſcharge, unleſs he do ſhew that he did occepiethe Lands 

2 af 3 ON he BU 203> > tes 7 SA Wes or. 


LS 5 


> /; - 
there of the: ſpeciat FF. 


Bowyers Caſe, Ina Prohibition it. - .. 


'F for one whole 
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the 
corn-; But he ought for to have ſhewed, that ſuch time he plowed the 
Land, ſuch a'time he ſowed.it, andſuch a time-hereaped the corn;;- 
Otherwiſe the Court will intend that another man did plow and-fow the 
land, and that he valy reaped it: For if Leſlee of the- Hoſpital doth 
plow the Land, and ſow it, and afterwards doth ſurrender to the Prior 
of the Hoſpital who reaps the ſame, he ſhall pay Tythe of the ſame, for 
the Priviledge was granted unto. them who were Labourers, And the 
. Defendant perhaps might have the Lands to halfs : that is to ſay, to 
have half che Corn growing upon the Lands. The pleading is not good. 
' When you plead two Bars,' each Bar muſt ſtand of ir ſelf, and the ſur-- 
pluſage'of the one Bar ſhall not help the defect of the other Bar. --The 
a op Priviledge) in the AR of 32 H.z. doth not. extend to Tythes : 
If it doth, yer the Purchaſor ſhall not have the Priviledge. Dodderidge 
Juſtice, The Statute of 3 2 H.8. was made, becauſe thatthoſe of F; ohne 
of Fernſalem ſaid, that they could notfurrender their Hoſpital, becauſe- 
they had a Supreme Head over: them, . viz. their great Maſter 'the 
Pope. LE | we” | bikes 
8 jeant argued for: eſto» the Defendant. The: pleading 


(hall be taken largely and beneficiallyfor the King, There is a difference 
betwixt this Statute of 32 H.'g. and the Statute of 27 H.8. The copy. 
lative words of the Statute of 27 H.$. are, To have all Rights and Intey. 
eſts, nnd Heredgtaments. C.11. part 13. pro omnibus demandzs, &c. there - 
the demand ſhall extend to Temporal demand; ſo, All righes and Inter- 

eſt , and [nheritance, ſhall be conſtrued, All remporal rights, &c, 
But the Statute of 32 H.8. is larger, viz. Of whar name and vature 


GeUer. . \ ; 

/ If by the words of the Statute of 31 H. $. (Priviledges) Tythes had 
| been giventto the King without eſpecial proviſion after made, chen what 
needed the ſpecial Claufe after > was the Objeftion which hath' beer 
made. Lanſwer, The ſpecial Clauſe was neceſlary : For in pleaditp 
otherwiſe he ought ta have ſhewed what Priviltedge and Diſcharge it 
was in particular ; and fo the Claufewas added for the eaſe of pleading. 
” C.9.pert, The Abbot of Srrara Merceltos caſe ; there it is ſaid, That if 
a:man'plead to have ſuch priviledpes as ſuch a one had, he ought to*fhew 
in particular what thoſe priviledges were: Bat this proviſion in the 
Statute of 3 1 — was _ for ge Rang: The Statnte- 
of 17 E.2. which gave the Tythes tothe , gave them by the 
: _ of Priviledges, for they bad their pofſeſlions as ir were cf 
purchaſe. - Cook, Entries 450. there the Caſe much differs from this : 
ſa then the general word(Priviledges)doth extend to Tyrhes. r4 H.8. z. 

\ By a grant of All trees, Apple-trees will not paſs; yerif ir be of all trees 
CHjMECWRGUE generts, warure, nominir aut qualitares, 'then'they will paſs, 

C.3-part-81 . By grant qfall goods, Apparel wilt nor pats. Here are ſp 

cial words in the: Statnte, cxujuſcunque nature, nommir, Os. Nomina + a 
/ymbola-xerwms : And then tall them: what you will they are givento the 


ſpecial proviſion-forthe- diſcharge of che Tythes ; For to fay,- thar the 
Priory was of the Order of the C:iſterrians, is ſufficient. 

Admit then that the King ſhall bave the Tyrhes, as T have argued he 
ſhall; then-his-Pattentee fhall: have them. Ic is @ real diſcharge inthe 
King, 'and not. a'diſchargein reſpe& ofhisperſowonly, Priviledges of _ 

, diſcharge may. be transferred as-well-as Privitedpes of: profit. Then the 
queſtion furcher-is, Whether choy of S. Zbbns of Jeruſalem were Eccleſi- 
aſtical?. They: were. Regular, andy Car mar by the Statute of 32 H.8. 
far that ſaith that they ſhall be tree from: Obedience. Tris: 8 Zarobs 
in the Common-Pleas, Bowyers.caſer Ftbores (ook, Nichols, Warburton 

| and Finch did; durthey were Ecclefuſtical Priefts: The Ptiorhad 

BE Parſonages;'and nonecould._ have: Parſonages: bur Eecleſiaſtiea peribas; 

3.E.3.11.”Theyhad Appropriations; whichicould norbe untoF.2y-men. 
22-E.4.42. There a:'Writ:of Arinnity-was brought againſt the Prior of © - 

S\ Fobns. of ferwſalem; \und it was wes #2 pyſry que; be'named 

Parfon;which;proves thathe was Evclefizftical- 26 F#8icap.2. there it” 


is 
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King, and intendedto betransferred corhe King; and' fo there needs no 
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=. 4 o A ; Þ x al. : -4F 4 
: " is ſd, That he ſhall pay Firſt-fruits as other Parſons ; which proves tha® 
'F bhewasParſon, 42 Hgg.22. there they are called Eccleſiaſtical. 35 H 6+ 
56. they were ſeiſed 1n the right of the Church. Linwood lib,2 cap. 47. 
de Fudicits, That they were Eccleſiaſtical... It was objeRed, that Knight- 
hood cannot be given ro Eccleſiaſtical perſons ; and they were Knights. 
Popham once Chief Juſtice of this Court ſaid, That be had ſeen a Com- 
- Million direed untoa Biſhop-to Knight all the Parſons within his Dio- 
' ceſe; and that was the cauſe that they were called Sir fohn, Sir Thomas; 
and fo they continued to be cafled untill the Reignof Queen Elizabreh. 
ones and Dodde ae Juſtices, They were Eccleſiaſtical perſons, although 
were divided from. the juriſdiction of the Biſhop.. The Caſe was 
journed't6.be further argued. 


—————————_— Lag P FA 


"_—_ 


Paſch. 3 Carolj, in the Kings Beach. 
479. LEancrer and STort's Cafe: 
| four Ejeffione firme, the Plaintiff declaved'of an-EjeAment 26 Marti: 


23 7acobi; contra pacem aifti, Domini Regis nunc : which could not be, 

| becauſe King Zames dyed; the 27-of Iſarch, and for it was nob contra 
pacens Carols Regis. $ H.4.21, An Appeal of Maheim was brought; 
and.che Plaintiff declared, That he meyhemed in the time of the. King 
that.now is-;, and,the Writ did fupgoſe the ſame. to be in-the time of 
King &.'2. And'for that: cauſe. it. was. adjudged, - 2 god: nihil. oagiat per- 


Breve, ; 


| —— 


Paſch. 3 Carols, inthe Kings Beach. 


480. MurTrLz and Dbz's Cafe. | 


Bbt was brouglivupsna-Bund;,. audithe Phintiffin lis Deelararicn 
| Þ fy, ic i»(wrivprolier. Tewasholden by the Courr; har 
alttough it bein the eledtion: of the /Pefendant” t6-c i8,. 

' yet che Plaintiff oughrto ſhew:ic.. Tlie Judgmentalſowas-entts,. Cov. 

'  ceſſuweſt;; whereas ir oughttto Hiave- been, [dv0: conſidirnr wn eff. - eral 

_- ÞbytheſecauſestheJudgment was reverſed! Ss wavitadzudyed allbvrfic - 
 _ Gne Terminthis'Courrz in'Buerce/and Phecterf/Gale:- Ss 

Poſths 
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Piſcb. 3 Caroli, in the Kings Bench. 
481. Serjeant Hosxin's Cale. 


H E was Indicted for not paving of the Kings high-way in the County 
of Midaleſex in S. fohys fireet, ante tenementa ſua: And in the 
Indiment it was not ſhewed, How he came chargeable to pay the ſame; 
Nor was it ſhewed that he was ſeiſed of any houſe there, northat he 
dwelt there, nor was it averred that he had any Tenement there. The 
opinion of the Court was, that the IndiAment was incertain ; for it 
might be that his Leflee dwelt in the houſe, and ſo the Leſſee ought to 
have repaired it, and alſo mended the high-way. And for theſe Incer- 
tainties the Inditment was quaſhed. - ; | 


Paſch. z Careli, in the Kings Bench. 
482. Sansonand Garteriglv's Caſe. 


| "og was brought to reverſe a Judgment given in the Court of Virge 
in an Ationupon the Cafe ; where the original Proceſs fuir a Som- 
mons, whereas it ought to have beenan Attachment. 


_— 


Paſch. 3 Caroli, in the Kings Bench, 
483. Henw and STtus's Caſe. 


[N an Attion of Detinue, the Plaintiff did declare upon the Bailment 
of a Cloak of the value of 10]. to the Defendant to be ſafely kept, and 
to be redelivered unto him upon requeſt : And ſhewed, That he did 
requeſt the Defendant to redeliver it, and that yet he doth detain it'to 
his damage, &c. The Defendant juſtified the Detainer by reaſon of a 
Forain Attachment in Loxdoxy : And ſaid, That Zondex is an ancient 
City ; and that there is a Cuſtom in LZoxdox &c, That if any one be 
indebted nnto another , that if he will enter his ſui or 'plaint into the 
| Counter 
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rortr rates arid Ss 5 er is- 
| not purſued che Cuſtom: 3::He hewerh 
wee arched the Defenders hangs, bur-be doth not 
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\brewe arg Deber Was 


tithe Common Pleas; the- 'Thar' the. ME. 
yds” | I wad dont; 


thePlainditf or Defendanc were : Srieded dyed in the Hichbquer, ani 
theh by the Statute of -A#tomti ſuperC harris, cap-4. iris provi 

no Common plea ſhall be holden Fo he Bar ger. 00. 4:36. «In 

_ -- - treſpaſs for Impriſo6ament;” the- Defendant doth+quſtifie, 8c. there he 

; ought to/ſheyw that the Tower of Londen hath \priviledgesAer; Fot' er 

a man will cake'advantage-of a particular - [and Liberty 4 

bn to Thew thet he was within the chronic iberty: Nee. 


ws; 


I'50. 
3556 a due Debt. | 
" Stove for he Diſndr r. I agree, thatif che Aion bed Cond. 
brotghs i wr that Court to recover a-- rhe onght'ro-ſer forch 
how. tt hecamedne : bur oor to bar 1, and nottorecover,, 
;  andiv' t  Debtionortraverſable. B29 there Briantook the 'Ex- 
A  _ ception; but rwo Judges Meagan] ay xcatiſe he broupht not Debr; 
4 - | butanother Action forthe Chain. 9 £4: 43/]t is good by Afoile, with- -- 
out honing, 'the- Debr,. droves ir is by: ye of excuſes-.29. H.6.9. 2 


| His bands; !rhete- 
the other ded ther, why ag teves Rk led, thavuhe debr' iv: 
not rrayerfable ; forif one ngers then om Log reſftic 


be bY s 3 the | 4E. 
B: Caſewela Sy, 4. De the Cuſtom is, nn te 
- Old Entries, 155,156. there it is not d_that the 

BF within the Ciy of London at the time of! ke Attachment, 4Pro 

be awarded tothe Officer, who oo of by Þ hath not any chi 

im the Ciry ;' and npon the alle iff that fu 

hath goods of the Defedaan in in tis "halide oY ket ObjeRion. Ta 

If we: have not proceeded well,” yer the Proceſs is well enou by ; os 
- "here is, a Judgment 28ainſt hin" in London + ther 16'long as t 
| metitisiin force againſt him, he cannot have theigoods' 21/E. ”% 93S, 
| pag 7 apr :Thata 2 ranger unto:a pllaivic ſhall nov be receive&t92alo 


. kngggie proceſs} Sr rhe Shelf fheWtiot"ceul 
; hat «tur "ary. CE enks thete was) Errorityche: 3r86H'@ 
'not take advaritage of it;”*Oynelr-Caſe Tri. 31 Flix.2then 


hes no;procels of (apias by.the Law! apon” a 'Recogtiiſerice, bWES 
y oo Levari faciis: Net there't Capigr Was awarded; ard'K the 
| aken.efcipe;, the ShenPſhalliortake advartrage ofthe Erronjon 
ps 50 oo T cef ire Judgment for the Defendant 7 And! headbk! 
jon.e6- Abe Lins 1s Derimie; [if th&Deelzrdtion" be, 
$3 if) ans py it is g00d,-(/c.) Licet ſepins ages &0.” Bri here he ſhews 
\F that he delivered: the Cloak to be rede 'vered upon Requeſt, wo _ 
--, doth nor ſhew any particular Requeſt, but ſayes wt ll cumin Ml Lirex fe 
WW: requiftue. Ward, There isa di rey betwixt Derinue, and Adi 


upon the Gale: tFor at. «Caſe beg to fra r- | 
ticular Rec Cele Far I. 6. I T4 p Sto Rr ao na pat w 
yet I may. es without requeſt. Ore uſtice, "The reſeifure | W 


of the goods is a Requeſt in Faw; a [Requeſt withra witneſs, . queſt 4 
with effect; and untill Requeſt, he hath Juſt cauſe to keep them.” Zones AY 


> Juſtice, In Debt d Detinue the ver .bringi AQ 

+Y rncy T: the Writisa <einani'f WO tro EE AS tir 

| Summons, then we hen F, nai he tht ſub 

Ks bur theR pebeg to befo' preciſe 
Fopn, 
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reſt of Judgment, That -the Plaintiff declares that he was polleſſed 
or pair De (viz, ſuch, &c.), at nr And that in- conſide- 
pear Tay 3 ponent Thatthe -Londox did :proinife - 
carrie.the ſaid Goods aboard fach a Shi The Plainciff:would. deli- 
noche Goods to hive +" Avis thewed [pi th he did deliver the Goods 


ee  andthat he had not carried them aboard. | He ſhewed that che 


ſſefled of the Goods: bur did not. ſhew when (ey eden 
SehidGodr nt Defendatit ; Fl Logo oi Le 2Cngte 

ol. then the: Law ſaichthat they were | 

ſameis but matter 'of f Inducement tothe mes, codon nt 

to beſhewed fo preciſely." 


OD Pl ds | ” | | et 226 ns re | X ri g 
'Paſeb.3 \ Caroli, inthe Kings Banck. 
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Tris. 21 | Faces, in the Ki inge + Bench. 


=, 2: * 486 g. Taxyieto and Hinon's Caſe. » 


A "He Plainti@brought an AQion upon the Caſe againſt the Defen- 
| © + dant; for delivering of a ſcandalous Writing tothe Prince, and in - 
his Declaration he ſet forth whar: place he held in; the- Commonwealth; | 
\. andhattheDefendant ſeckingto-exrenuace' and draw the love-and fa - 

- © yourof the King, Prince, and Subjects from him, did complain- that the * 
j- Le pod much 0 elacke Inhabitants of -Afichel T *e in the Conn- -f 
- ty of Oxford, and that he did.cauſe Meerſtones ro be digged up, which —* 

- mighcbeacauſeof Yours contention amongſt the ves ym of T ue. 

'- The-Plaintiffe denyed-the - oppreſſion alledged a andthe 

\& x did joftifie, and ſaidthar . $. being ſeiſed of wg Sip Ao 
' T'we . did demiſe certain Lands, parcel thereof unto 7. F. for eighty years; 
Af who. madea Leaſe of the ſame at Will; and afterwards-7.-F.” did Enfeoff 
- Tanfleldthe Plaintiff of theſaid Mannor; to whom. theTenants did ar- 
:. torn Tenants: And the Defendant ſhewed , That timeout of mind, 
\ the Inbabitantsof the Townofi T'#e had Commoninthe Waſte of the | 
" ſaid Mannor , and thata great part of the ſaid Mannor was incloſed | 
| uo tourrenSet fort try wir Hl 
- - ſhewed that. the Lands: incloſed;;. out-.of which-the Tnhabil ) 
- their. Common.. And aid; That- *there were divers other 'Grievan 
\ to the Inhabitants. of T ve, (but did; not ſhew: by: whotitthe | 

. , nor whatthey were) and ſhewed:, that ata: Parliament the | 
: - Uid deliverſuch a Writing to the Prince, as oneof the Peers of - Parke. 
men; g thatthe grievances were ſet upon the Inhabitants by the - 

4f Plaintiff, econ the Plaintif occupied the Landsſo incloſed; and for | 
"1 þ RE oo nn that he delivered the Writing to the Prince 4 bf7ue . 
y Lb Dyer nm-Fro fone no OT Bn : 
' |. Barr, Tevfield the Plaintiff-did demucrin Law. © 2 
ap egy nana Ts: the Defendant complains 
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r the delivering of. 


'isdue to-the King, ſo it is dueto his Miniſters. vo 
_ attheCommonLaw, and not upon the Statute of *R. 2. de [candalis 


ited Fellopy, itis not good: If Fellony be done,” then ara /ree b 
m1 ellony, 10s : | one, then a Food cauſe - 
toſuſpe& him ; butif oo ellompbeddan, nor he knowerh nor hearerh 


_ | 
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Secoadly, 


0 He abs ctw himſelF* as ecighe a—ING 7 
(yt Letter any Reformation, bur only he' .complains of the | 
opprefiion of? e/d: He ought to 'have direed the Writing unts 

the ParliamenMÞd he direRed rhe ſame unto'the Prince by name ; Bog - 
rhe Letcer he doth not ſhew that T«fiel4che Vlainciff did'oppreſs, but 2 
chatthe Plaintiff was an PO NNN bur be dorh tor FOO what ching. Wo 


The Caſe was erooenns Fg 
fs "Trim. 21 Jucelg in the King Bench. 
Bp. 1 $64 On... 4< 


wnrrt is amndin the Crtifcahedls' an-Tn- 
Piers the Seſfions: Cxris, If it had been in 
s., Ny of the ſaid words bad vitiated the IndiQment 5 


þ bc notin Caſe of Felony. penned 30h 
3.:& A - F FE A peat Et 
68 


em 2 TL | Lacobs, in. | the Kine 2 Bunch." 
682 Iatrarur, M. 19 Foe. Ror. 322, | 
| pe «' Croucyand Haynes Cale. _ | 
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; x © OT Error hoe tienen ofthe Common Pham 
' 6 Fhe Defendantpleads 5» mullorfÞ Erratons; and a Demurrer:is joyned;, 
- «nd the Defendant afterwards alledgeth Diminution of the- Original. 
JE. 4:25. The der thee; of Errors isin teu of the Decharation: 

E.. that i» »allo oft errarumis pleaded, / the Defen:. 
3D danc ſball.rtvt alledg Diminntion ; for they areapreed before, thatther 
&) the Record, The Writ'of Ertorwas general. JEL NI 


IS 


: k a= Weg 0” «dS AF +. ha 2 We ad 7 3” 3 PoE ing et 4 «#28, & X « : 
& wp. _ 6 —” SE EO Ie II 4 th Oo EL GEES ond ied Vigahiar WE? oe #4, ade. 5 2-4 PL > > Stade Sh 14-4 "4 1 a2 : 
- h 4 > : : = : Y - -1 
90 EI ES ab. . Ws $2: F. - : . A X46 7% >a »— LY EE LO REST SE Uen th INE, =. 
, : $fnd ; E fe ; 7 - A. 07 * 
S385 7 \ et : > 'P # > , No Pay « 4 6 4 3 gp” 8 0 
5 - - F - 4 vt Ws , #4 4 
S301] Le . ve . : FOI « ' 4 © 
+ .*, ' F J , - ; 254 . .* I 
\$; © | | 4 4 | .- -"- 
- : f F \F ” 4 J - 7 F £ A 6 4 F- ; , 4 :'. : 
—_= ” as 5 - '** ” 8 % gs. 6, "i : W,. 
l Þ>. k HR 
3 54 1 "> 
I 3 O 
- SY Ns, 
[2 "Y + 


the Judgment was, when the Ejectment was, what the Lands were, and 
nothing is certain in the Writ of Error; but the perſons and the Aon : 
- He ſhall-nor be concluded by the general recorn of jlſtecord by the 
Chief Judg of the Common Pleas, Fitz. 25.4, CY br: 231.1 
Record was removed, anda Scire facias awarded ex retOae.;. 


the ſame to him again ; "There were two 
Originals which bore date the ſame day, Judgment was in that Caſe for 
the Plaintiff :. And the Defendant broughta Writ of Error, and al- 
a oh Diminution of the Original, then the other Original was certi- 
fied; The Defendant inthe Writ of Errorſaid , That the Original up- + 


on which the Recoverie was grounded, was an Original which had a 
place rin, The judged q affirm the ſameto. be:the true Original 
t 


- which did maiatain the Judgment, . and agree with the proceedings, 0- 

therwiſe great miſchief-would follow. - - George Pa rg as uy "-m_ re. 
cited the Caſe, viz. Hayns brought a Writ of Error againſt Croach, and | 
the Writ of Error is to reverſea Record upon a Judgment-which was 
piven in the Common Pleas; The Original which: 1s certified , bears 


Cate T 759. 18. 7acobs; and the Ejeftione firme is brought Trin, 18 Paco, | 
or 


"tothe Rec ord: Error 2.” ord;, 
rt of the Record ; bue') you oe to: 
is alledged edged in Dimicion 
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+. oe er? wg Bbc in our 4 
with'the Record, but 
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Calreat as ak Ming I 

R | Who Travetked: an Office found after The doorh of | nel Ros 

:* The parties wereat Hue apoie One py  inirhe_ Mower 

as found apainft' tHe' Ky | Forjeant aiavent: 

> fir j ior : Acres; in:Svo- 


age, At LanG holden i Capher (which wasalled.. 

| y Enetvechincnt.) woke and* bis Wife ples. - 

the : Fa 5 b = Ie ans Es poppe or. 
eAb/que Þ t- fl 57 

oh he Rove oy p leaded nd ortho argrends. '4b& Will 


IE 


it —_— have been a good Fraverl:. 
diſcend to four Daughters, -and the Wifeo 
- four Dangers, -be and_his Wife nt, * 

that is not » for one. cannot Traverſe ps which makes a 
Title to.hi 37A. x. The Rule there put is; That a Man 
eannort'T raverſe e the Othce by which he is intitled ; but in point of © 
Tentrehe may Traverſe. it; _ wherewith agrees Stamford Prerogat. - 

61,862. 42 Af. 23- One came and Traverſed an Office; and 
thereby.it a peared that Two.thcte had occaſion to Traverſe it, and 

if was holden that, - they all ought to joyne in the Traverſe. 

Finsh Recorder of. London, cont?*, The Othice: found generally, 
That Roberrs bad. four Daughrers, and had two Acres or Four- 
| Foot-of 'Lands, and. that che_ſame_diſcended "tefour 1:7: F0 
| _ * Bommerand his Wife Traverſe the Office , and plead, T t as to-. 
; one. 
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A mult Teverſs. tin cur Lal 


E ->The Jury finde that he had RC mY ur RE Ex vaſto _ 


OAT 
EE I 


hepa | 
:Lagree that where wider proven there: 
ERS (oo 
No 


ay ce Waſte, whe fan of the Murr 


andthe Feniefocieatnont of thatMatwer, and 
theother landslay. 9 E. 4. A.ditflciſes B. of a 


ſervers the 'Demeaſnes from the Services : Now B. ſhall” demand 
the Mannor-as in Truth it now is: Henden contr.. It is no part 
of the Mannorof Bayhel, for it.is nn, out. of it; there- 
fore the Yenire facies : it &6 be” Manor: of Bajhell. 


neris, &-c. - Doaderige Jultice, the 
to:be no_parcet{- ara 22 vg reve an A ET ER Pftce, _— Hot 
hyed tobe a Diſſeiſin, bur an Rees chment,' and therefore i iis 
not ſo:ſtrong asa Diſſcifin with a Di | but in Right. 
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ne end COllenve's ( afe. - 


erp exe bringirieverſeiſed , rfe che-dying ſeifed 
; thefourfoot.' He we trave 
hetedf; 'and we deny that hie'ever had it; 06 cheTraxerſe i here 


without making of - any Title :unto'it; fore dafirenotcs haveir, 


Dedderidye Juſtice, If a man'deviſerh to his heir, iris a. Yoid Deviſe; 
Gra drſcent Tl bepreferre$: But iFrone' hath Iſfae fout daugh- 

ters, 'and*he deviſerh to-one of thetn'5it is, : forthe whote 
Landſ6deviſed to her ;' and tio partof the Lind: ſo deviſediſhall 
&feent ro the othet ; the Lahdvbeingholdenia bob Lty Chief 
* Juſticeand the: whole Court: didugres ;Thac chey,mghrdeny and 


traverſe the four Foot, if the'!Anceſtor "had-uo Title-unco- it x as ; 
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A tem nutaltee rp 4 Bl 
ane. ( being Chirargjon)-did Care Colledg of a great. Diſ- 
, viz..A Noli me —_— Thatthen he Taal d have. pak and; 
57 ap did not.core him, That then, RN pains dLendeayours, 
Colledg phomey: ga. give-him:54 In an Aion upon t Caſe bro 

by Payye, be doth not ſhew in-his Declaration.in Toh Caſh heuſed 
his endeavour and Induſtry : And there is a difference where , the- 
Blaintiff is to doany thing of Skill and induftry- ,:for 


doxthe-ſame ar ſeyeral Gs, and in ſevergl places; . and.{ F the Q 


Ct iiers Bom the * ig vor books; -15 H.. 6. a.dccord;. 
isexpreſly.in the point , There the Defendant pleaded ah Accord, 
That if the Defendang bear Induſt Do And exception Was ta- 
ken becauſe that he did ,not ſhew a pl er. 3b E. 4. 1. Debt brought 


|by.a Servant,and declares-chat he was ret fred by the prede or E 


was moved. in Arreſt of -Jadgment.; an xeeption taken as i in wy 
Caſe, becauſe he did not ſhew where he did tte Service', for thatis- 
;Cuable : and' Denly there ſaid, Thas he need not ſhew the place, be- 
cauſe he might do icin ſeveral places. . 1 Bri, 
__ wie, If the iſſue had upon a Collatera 


the Defendang, Sc. and chat Bhat he had pov fn his padepa 


"matter , it had been- 
good: 


- -— — 


Bs tdi 7} SL EIEt {does opp Devin 
ah died ſeifedof the who te,- /anditherefore* of © _ 


 Serjeant contra- | 


4 4 


0.1 


"4 . 


V-. 2 5 , et ak 4 2 © 4 . gn. '% # is & 5 Ts 
C | 1 an endeavour. ; 
ou oughtto alleadg a place: for the tryal of ic. Dodderidge Ton | 
fice, The Juty was from the place where the: Agreement was made 
 theverdid will not make-good the Declaration, alchough chi Jury 
have found the whole matterof fa; foric doth nor: appear to us. 
That that was tlie Jury which could cry his-endeavour, The Caſe 
of 3 E. 4: of the Servant was to ſerve him ſeaven yeats, and there 
he need not ſhew any place where he did his Service , but only that 
he obeyed his Maſter in his' Service: for the ſeaven- years : If the 
_ Phaimtiff in this Caſe had ſheweld butany- one place of doing, his 
/* endeavourin it, had been ſufficient; but here he ſheweth no place 
at all : And therefore Judgment was given, That Q zerenc nihil Ca 
piat per Billam, © ag : 


-— ; Se EW he : OD ES SE lt Se 
goodenongh ; but here the iſſue is taken-upgn 
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Tri 21 Jacobi, in the Kinge Bench... 
49 1. TheLord Zouc 1. and Mooxts Caſe. 


{N an Attion of Treſpaſs for cuttingdown 'of Trees in Odihans - 
Park in Hampſhire, It was found by ſpecial Verdict, That King 
 . Heary theeighth-was ſeiſed of the Mannor and Park of, O45ham, 
And by his Letters Patents 3 3-of' his-Reign..;-did grant anto Gerny 
the Office of Stewardſhip of the ſaid Mannor , and the Office 'of 
Parkerſhip of the ſaid Park; with reaſonable Herbage ; and by the 
ſime Letters Patents a, oppor a the Mannor of Odibans cum + 
pertinacixs, and 109. Loads of Wood; excepting the Park, the Deef, . 
andthe Wood, forfifty years, if he ſhould ſo long live. Then 
they found, Thatafter that Genvy did ſurrender and reſtore the 
Letters Patents-in the Chancery. to be cancelled, and thac in- truth 
they were cancelled;and that the,ſaid Surrender was made tothe in- ' 
tent to-makea new Leaſe thereof unto Pawler; and-that this Leaſe 
of 33 H.'$. being ſurrendred, That King [{Henry:che 8: efLone-35. 
of lis Reign; reciting the Letters Patents. made to: Genny £0 be da-. 
ted anno 32 HS. ">. bona in truth they were dated 33 8.) ant 
that they were ſarrMdred , and that. the intent of. the.Surrender 
was to make a new Leaſe to Pawlet ; Did' grant the ſame! t0-Paw-: 
i: as before they were granted to Genny, excepting as —_— 
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Ho ſequente, VR 
_ and 2001. did grant the Ole as before. w i 501 _ 


Hopes Brig 8 arabirgs" - 7 Aqr'x Ponng ee dd grant Ns 
e | to: 
Og) 


to ene Neres tod by.che.firſh Let. 

_ -, the Park) andF - were grant F- 

ters Patents for 50 years: And here vitro Roet reſerved ; _ 

Proviſe that for doing of Waſte that the Letters-Patents ſhould 

be void : And there. was no ſuch Proviſo in the firſt Letters. | 

Patents. | % 
27 Eke. Queen Elizabeth reciting the Letters-Patents of 5&6. 

Phil. & Mary verbatim and truly, did grant the rae ALOG 

Secretary Walſingham,'-and Leaſed the Matar unto himwith the 

' Appurtenances, with power to take roo ſoads of wood, Excepting - 

the Deer, Habendum from the end of-the Leaſe to Pawlet-either i} 

. by. furrender or forfeiture for 2 15yezrs rendrin rent, by for 

not payment 2 Re-etitry. a : 

granted <0 the ſame to Aſoor 

x01. ER + dann | e Othces- 

Lo eornmgnmyg -Pirkerſhip- all: one Levers Patents 461 e-Logd Q 

_ +Zowrh, who thereapon-entred, Fry roar Ion. Dun ant 

'down the Trees ; Und: the Lord ions: benny ht. the 

BH, 


PRES 


b-dolelrF erm once rende 
_bear dare 32.bur 35 Hi8. "red thSuerener ng was falle; 
[For the Leaſe ſu ſuppled-ro be'frveadred or oi 
- H.8. whereas there was no ſuch Leaſe ow Genny:: - Angit 

fore DT nr rs King 0 tece 


' wn # w& 


'-  Surrender.- + The: King: 


; tr (Lace arts 


i & Gem had; iy cont hat nan ber by: the 
ps bemnomme poi: and 'upon his information-the” King was: 
contented ro-aecept/'of a Surrender . which was-but. a ſhew. of a; 
could not know with what Genny- treated 
him,  but/by his Infpmacion/; and in.both-che King was deceived :* 

a intent to charge-rhe lands bur wich one 
Tennis <-/nr = D 


2 6 pure " The Lord Shande's' Cale; The-reafon:! ;of the 
< Ba abr we proves our Caſes For thereall which grew. bythe: 
Infortnation of the party was true, and then the King made a wrong. 
thereupon; but-that which he colleced-was not upon 
the Information of the party; / And rhere ix was agreed, Thar. if in, 
any paredkic party /ha@#mnif-informel the King, dactbombole had 
beet void; i Djw# 35-2 "Leflee: for 55 years of -che Queen made- 
Leaſe for 86 5 The60 yearsexp ; obs Afignee doth fur- | 
'. reader unto e Queen his Leale for: $0. years, 6 inrentionethat- 
the Queen ſhall make onto bim' + new Leaſe for 20: years. The: - 
Queenzxocting chicthe: Aid Toffee did ſurrender 4 Leaſe for 80 
years, did grant to him a Leaſe:for- 26 years: The Leafe for: 20: 


| _ gons djudged void; Por” he 4i4 farrender no- Leaſe: tarts. 


8-: ods ng And chere_ wer That it is all one- where the 
- BS _ Coiiſiderativn: is falſe; here the Iiformation-is falſe; there; 
MM. and deceit ſhe df ureeder, And it was not the Queens 
y nl = als mote: then ſhe rook by the Surrender.” Henry the 8. 
wy. hath ſurrendred vp <he Parent which bore 
52 money Ani there: was -not-avy ſuch Patene, Ges wfugs 
«= tharhe lad! given up che Patent; dated. Mal &. when | 
15 by hit: very ſuch Patent. '86 the King was deceived inchodug; 


FR Aims uct Any TUS9ED Cadiegne: and Inford- 


F 'K- mation : * Here the Conſideration was lars gn Two-handed 


DB  tharrky 
- madus 


'F  thifirwas the grant of the King. 


paid And it was objeded; "Thathe-rook. here by"the 
fidevation; and nor by forte- of the Tiformiation.” Bur: fax 
fortmation\was- the-oy inpowiytiichthe \Pacens was: 
E Cow, fron pes infent"eoichatges ae labs. with: 
-. oa leafes;. (al 'pavt 4: thare-i6 jx-eirel, -Thap:in- gc Patedd pf 
_- Miy ths 2, Pr ro vie! iRF.47.; of thefirt words 
- were lefr out, 'ntdnding afterwards yeopbt Me borrovems to-:be Tee dos 
- with gold + bur: the! great 'Sealwagpyertsil apt of 
- the faidfour letters wand yet the: oh cu was adjudged good 
. referred tothe Inrollment, Privy-ſeal &c. For thereby ic appeare 
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- If Queen Flizabeth recite, That whereas her Father made ſuch 
a Leaſe, and. doth not recite it |by the name of Henry. the 8: her 


/ Father, it is good enough, if Herry the $.;made ſuch a Leaſe: 


But in ſuch cale, if Heyry the 7. made the Leaſe, then the Leaſe of 
the Queen bad not been good, for that ſhe mi{@ok. her Anceſtor, / 
for Henry the 7. was her Grandfather. 10 H.7. 20. 20 H,7. 
7,8. The Kings Pategt may be without Date ; for he may reſort 


. to the-Inrolment and Privy-Seal,. and ſo help: it : But in ſuch 


caſe if he doth ſurmiſe-a falſe Date, -the ſame makes. the Patent - 
void.' 21 E.4 45, Miſrecital of the year of the Reign of the King 
will 'make void a Patent : And in our Caſe, by the mifrecital 
oof the year of the King there is a year Huoge- DOE 2 

- Ir was. objeRed, That, it ſhall be- helped by the Statute of 
34 H. $. which helps MifF-cecital , and Non-recital : But in our 
caſe it is not a Miſ-recital : For- Mif-recital is when part of that 
which is recited.is true, and part falſe ; but Non-recital is, when 


nothing atall is recited; .But in our Caſe, itis a falſe Recital of * 


the ſubje-in the-thing which. is ſurrendred; Genny ſurrendred 
nothing, and the King took nothing, Es VE "_ 

Trin. 9 Jacobi, Roper and Roden's Caſes,  Henyy the 8. reciting 
by his Grant, That where he had a Reverſion expeRtant upon a 
Demiſe made unto: Af. whereas in truth ic was made unto N- 
He granted the Reverſion unto Reder. It was adjudged, .That 


that recital was not helped by the Statute of 34 H. 8. for that 


the King had not any ſuch Reverſion. 19 Zacobs, Tucker and. 
Carr's Caſe was adjudged upon the \ſame' point. Doddingron's 
Caſe, C. 2. part, -There a_general Gran is- not-helped by the 
Statute of 34H. $, -In our Caſe here is a miſtaking of*the thing 
it ſelf : If he had recited -the ſame to be 33 #. $, and-then 


| had miſtaken any thing in it, . it had beenthelped by rhe Sta- 
' tute of 34 H.8. | ” Fomners 


Dyer 195. Kemp.was Nonſuit, ( there 32 H. 8., was miſtaken 
for 33 H.8,) There'the Surrender was of a; Patent bearing date 
32 H.$. whereas in truth it bore date 33H. 8. And there it is 


. adjudged, ' That the Parent of 32-H..8. cannot þe. the Patent: of 


33 H:. 8. by which the Office was granted to him : And there- 
fore it was-adjudged void, notwithſtanding the AR of 34 H.8. 
and other Statutes of Miſrecital. .So in our Caſe 33 H, 8; is miſ- 
taken, anditis 32, whereas in truth it was 33 H,$. POL 
Aa; 44.4 ) , © Is i * 2% 30-73" 
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-- Theſecond Point then is, If the Leaſe of 36. H. $. be 
wyoid, then of neceſfity the Leaſe of 5.8 6.- Philip and Ma- 

is void, for therein is falſity of three, things. 7. The 

ing recited is the cuſtody of the Park, with reaſonable 
Herba ge, and the Patentee would have nothing bur pre- 
wſſa, and he truſts the King to give that; and he takes 
from the Queen Herbage (.lcaving out reaſonable ) and ſo 
| hee takes more then was intended” him, and therefore hee 
hath-deceived "the Queen, and if you are to have 'reaſon- . 
able *Herbage ; the m_y may put one to be Overſeer, 
that you have that which is fitting and reaſonable, and 
the een may agiſter Catrel there ; but in our Caſe the 
Queen can neither fet any Overſeer, nor 'can ſhe” agiſt 
Cattel there. Dyer 285. 2. H.8. Killoway 159. He who ' 


- hath reaſonable Herbage cannot incloſe , but hee which 


hath Herbage may incloſe. Then foraſmuch as here the Pa- 
tent is larger then it was before , /cs/. that which was ſur- 
rendred, the Parent is void; for the Queen Grants more _, 
then ſhe cook by the ſurrender : For hee did furrender e4 © 
intentione , that the Queen ſhould regrant him S as - 
and by this new Grane he hath more. © 2. He recites, 
That hee had a Leaſe for fifty years abſolutely , whereas ir 
was determitiable upon - and the Queen prants the 
fame for fifty years abſolurely, and that was by reaſon of his 
falſe Suggeſtion. It may be-objected, That the Queen isnot 
deed, for the limiration for life is not annexed to the 
Habendum. 26. E liz; in the Kings Bench, Hunrs Caſe; The 
Queen made a Leaſe to begin at a day to come, and af- 


- terwards the Queen by the ſuggeſtion of the party, and for 


the farrender of the preſent Leaſe, did make a .new Leaſe 
unto the party ; it was adjudged, That the new Leaſe was 
void. So here, the Queen was deceived in the quality of 
the Leafe. 9. E. 4.12. Baggots Caſe ; The King reciting 
that Baggot was born in Normandy (whereas in truth he was 


born in France') made him a Denizen ; and the Patent, 


notwithſtanding this falſe recital of the party, was adjudged 
ood, for the intent was to make him a Denizen : Thar 
Cake was objected againſt me. But put the Caſe a little fur- 
ther, and it is otherwiſe ; for if at that time Edward the 
fourth had had Wars with France, then the Patent had been 
yoid , for it wks not the Kings intent to prote&t a man who 
was an Enemy, and to _— ou in hisown bofom. - 
| the 
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the Queen had made the new Leaſe to begiu after the firſt fif- - 
ty years, theh it had beenvoid. C.1. pare the ReRtor of (he- 
dington's Caſe ; It is not the years, but the death of: the Pa- 
tentee which determins the Leaſe.C. 2.pert 72.In a Deed there 
isnot any proper place where the Proviſo ſhall be inſerted, 
then if it come in any place, ſo as it doth not ſean upon a Co- 
venant, itisa good condition. 35.E1iz, betwixt Throgmorton. 
and Sir Moile Finch. Queen Mary made a Leaſe unto Threg- 
morton for 2.1 years, and in the end of the Leaſe there is a 
Proviſo, That the Leaſe ſhall ceaſe if the Rent be behind. 
=  -- Popham Chief Juſtice ſaid , 'That Throg morton hath ſuch: a 
| Leaſe which is abſolute, but ſhortned by limitation inthe end 
of the Leaſe ; and he might plead it generally and abſolutely, 
That thoſe who will take- advantage of the. Proviſo,. ought 
ro ſhew. where the Proviſo-comes-.in another clauſe. - So- 
here Paw/er ſhould have informed the neen of the Pro- 
viſo-, for hee truſts the 2ueen, and the 2veen truſts him. 
The third Falſity is, It is--pretended, That-the. Park, of 0- 
dikam doth: paſſe with the Manor ;- for the Manor is.grant- 
_ ed by King Philip an Auren Mary, cum perinentits ; and it 
is found by the Jury that the Park is parcel of .the Manor. He 
hath deceived and miſ-informed the 2neen ; for in the Leaſe 
which he furrendred,the Park is excepted, and now he wonld 
ſteal it in by the generalwords, cum'pergenentice...If the: Park 
_ doth not paſſe, then the Defendants, are Treſpaſlors tothe 
- Plaintiffe; and if the Manor doth not paſſe, then they,-axe 
Treſpaſſors; ſo as they are in a Dilemma. This- Park (admit 
the Manor paſſeth) doth not paſſe: for 2ueen. Mary,ſhortly 
after, made- Pawlet a Me and then ſhe granted; unto. 
him by. Letters Patents. The cuſtody of the Park, -and the. 
Intereſt of the Park cannot ſtand: together in one perſon ;. 
and he! cannot. be the Sueens Parker, when as- it:is his own 
Park.- C.$. part 117. The beſt Expoſitor of Letters. Patents,are 
the Letters Patents themſelves, joyning .one'part of the Let- 
ters Patents: with the other. And here in one clauſe the,cuſto»- 
die of the Park is granted by expreſs name'; and: the general 
words, viz. Grant of the Manor, cum.pertinentizs doth: not. 
convey it: - There is a difference betwixt the Cuſtody 'of a 
Park, and the Intereſt of the Park,. In Com.399. If a Parker 
be attainted-and pardoned, hee loſeth not his Park, . but hee: 
may. be a Parker -notwithſtanding ſuch Attainddr ; - but if ;the. 
Owner of a Park: be attainted and pardoned, he. loſeth his. 


-, 


 TheLord Zauch & More's Caſe. 419 **] — 
9 Park ; a Parker isa matter of ſervice, and cannot be forfe;- fy 
ted; but at Intereſt may. - 10. H. 7. 6. -The Keeper ſhall 
| render account for the Hawks, for it is parcel of the pro- 
fits ofithe-Park;; but Leſſce for years. of-a Park ſhall not 
render account for them :. So there is a difference betwixe 
the Intereſt in a Park, anda Parkerſhip.- -1z. H. 8. 1. Leſſee _ 
for/-years of-a Park ſuffereth the. Pale to fall down: or 
decay; Wafte lieth ; but if a Parker ſuffereth_ the. Pale to de- 
cay, he can onely. loſe his Office. Dyer 71. The Owner 
of a Park may diſpark_ir, but he who hath only the Her- 
bage of it, cannot. A man hath. the cuſtody of a houſe, 
and afterwards he becomes the Owner ofthe houſe ; his cu- 
ſftodie therein ceaſeth. There are four Miſchiefs -in our 
Caſe: 1. By expreſling himſelfe to, be Parker ,. hee. ex- 
cludes himſelfe from being Owner. 2. The Keeper is Ac- 
countable, - but Leſſee for years is not. 3. If he be only 
Keeper of it, then the Zueen might diſpark : but it he 
were Leſſee, the Sueen could not. 4. Where he is Keep- 
er,” all will reft upon. account , 'as well the Deer which 
hee findes there- when hee became Keeper, . as thoſe 
which came-after. © But that makes the .Yueen in doubr, 
whether” the Exception ſhould extend to the Deer ;- then 
whether to thoſe Deer which came after; | 
' . © -Thethird Point was concerning W ALSINGH A M's 
Leaſe; Ttis of the Manor , and (uftodiam P arcs. Firſt, 
This i Leaſe; hath one: of- the wounds of the former Leaſes: 
for the Parkerſhip is' granted:expreſly. - Secondly, The leaſes 
before bein bod” then this Leaſe muſt —_—— void alſo. 
Thirdly, This Leaſe is to take effect npon the end, Surrender, 
or Forfeiture of the Leaſe to Paw/er, which was made 5. & 6. 
Philip\'and -Mary, and that leaſe had not, any beginnin by 
and therefore was void ; andſo the three limitations, End, 
Surrender, or: Forfeiture cannot happen. Dyer 197, 198. 
Erom the death of the Father the leaſe which is made to the 
Son ſhall begin, the Father being dead, it is a void leaſe to 
-- the Son. C.6./part 35. Enumeration of ; particular times, if 
it do not happen within the parficular, then it ſhall never 
begin: And o.it is of this leaſe to Walſingham in our Caſe. . 
Note, it was ſaid by Sir Henry Yelvertow, That-it was the 0- 
pinion of the Judges in this Caſe, That he had but the cuſto- 
dy of the Park® and not the intereſt of the Park ; for by the 
acceptance of the cuſtody of a Peaks: when he hath a UoS of 
je) : - Ib the 
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which-. 
438 made poor of 27. Eliz. er nor madeto 
cy 3. H.$. which was determined depen ater, of- 

leſſee. 2: Ir reſts upon the leaſe to Pawlty.36.H.S., 
which was for fifty years, determinable-by two Proviſoes ; 


"the one for not payment of a ſuni in groſs. 3. joyexrs Bom | 


the teaſe made to Pawler. 5 & 6, Ph.& A. for! Foyears 


_ Mich. laſt paſt, /upon the death of Pawler, -or co 


Waſte. The leaks e of 27. £1iz.'is aleaſe 1n reverfian for - 
years, £0 begin after the ſurrender, forfeiture ERREPan0f of 
the leaſe made 4 & 5 Ph. & AM. to Pawler.. Exception is 

ken to the leafe 36.H 8. becauſe it hath two falſities; the firſt, 


Becauſe it mif-recites the leaſe of 33 H.8. reciting the ſame to | 


bedated 32 H.8. whereas -in truth it was dated 33H. 8.. and 
that varies the term of years,and that leaſe is not good at.the 


common law, nor as they objected,js it helped by yo Statute 


of 34. H.8. of Miſ-recitalts. wares + Becauſe. it isupon | 


. a falſe ſuggeſtion of the Patentee, i therefore it-is void. 


It was alſo obejeted, That the jeaſe of 5 '& 6 Phils and Ma- 

ry was void for two cauſes; firſt, Becauſe that that” recites | 
years, without the 

Proviſo of determingtion by the death of Pawlet.; 

King is deceived in his Grant ; for they objeted, - t it 

was recited to be ſurrendred. a Intentions ro-.. Sogn. ae | 

dempremiſſa; and there are other things were 


| not ſurrendred ; They ſay, Thar tho Dem is ſaid to be of the 


rs. and not of the Park ; for 'that doth not paſle 

an. ng words _ pertinentiis ; : for by exprefſe 
nds Parkerſbip- is granted, and. then not the Park. 
it ſelfe: The Leaſe of 33; H. 8. was truly ſarrendred ; But 
the King reciting that the Patent bearing fate 22. H.$. was 
ſarrendred | in confideration of ſervice, did grant the. office 
of Parkerſhip, &c. And ſuper the Manor for fifty years, 
*&c. -The queſtion. is., If this miſrecitall be helped by the 


. Common Law: if it be not, then if the Statute of 34.4. 8. 


doth he it? The Leaſe which was miſ-recited was: not. in 
efe ; there is a (difference when the Leaſe which-is -re- 


| cited, is not in eſſe, bur determined; and when former Lea» h 


ſes are recited, as Leaſes. in ef. There are three things .in- 
which miſrecitall- is materiall, and: doth vitifte- the Patent; 
z. Miſrecitall of the. Tenant. 'to whom the Leaſe was ade, ; 
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:demiſed. - 3: Of the Eftate in eſſe, and the Limitation If 


= Cn mibecuet ebony not a New obſtaite, then the - 
- . Patent is.void at the Common Law,: (4. part 35. The King by. 


the Law ought tobe truely informed- of eftates in ef ; and a 
. of his Rents and Revenue; But by:the: Common ' Law , if rhe 
' former Leaſes be recited ro'be derermined; (and./in truth, they 
are,)-and the. new yu is upon another. confideration | then it 
is not 'materiall, if they be mifrecited ; for that.it is not any part 
of the conſideration. Fide 38. H.6.37. Darby. If. the miſrecitall 


de in any thing not -materiall,, which need not to be recited : + 
and no'part of the conſideration of the new:Leaſe, then it ſhall not | 


. make void the Parent ; for" that the  miſrecizall- was not.'of an 
, thing wateriall. -- If the miſrecitall be of-a thing determined, an 
the- 


termined, and demiſe zerement a” predift fic wt F cabre ron intruth 
the Leaſe recited. was made'to:7. D:: the ſecond Leaſe is void 
38: H: 8. 8r.- Patents: 101. The'King Tenant in taiſe ;makes a 
Leaſe for life,” the ſuccefſour King may make a, new Leafe' with- 
- out: recitall,':and if he do miſrecite. the. leaſe which is determined, 
Law,iyet 1241s: | by the: Srarute ,01::34.' 42: B-- cap. 21. 
expratly "words, the ſame extends to all Leaſes, with, on _ 
out conſideration, ' notwithſtanding miſrecitall, or non-recitall ; 
yet ' all- mifrecitals are not: helped by that Statute: if the mi{ 
recitalbe-of Leaſes'; which are not Sage of the-ſecond Pa- 
tent-, -and: need- not to-be- recited, ſuch miſrecitait:is' helped 
by the Stature: Bur. if : the former Patent begetreth-the later , 
the Stacute doth not extend unto it, for then the laſt is void, 
for that the Kitrig is deceived, and not by reaſon of the mif- 
recital” Dye»..194; 195: The- Caſe there is dire&-to -preve our 
Caſe; forthere the recitall was of the grant of an Office, 33. H.8. 
whereas was dated,;32.H.8. ' Er qriia omnix,&c.And there was 
_ any ſurrender; for intrath ir was not ſurrendredrothe Matter ofthe 


Rolls,, who died befare it wasentred: There it'is reſolved; ;That ir _ 


is not helped: by the Statute of.; Queen Mary : for in that AR 
-there*is an expreffe clauſe; rhat ir extend not-ro the grant of 'an 
Office, {a#in the Caſe.of Dier it was)and:then- it was left-/at the 
Common Law; and the ;2geen was deceived; becauſe- rhe furren- 
der was not good. The defect of the ſecond Patent was, Thar it 
was- not in the Crown-'dy the furrender, bur'if ir. had ig Sy 

| Ent we _ 


econd- Patent depend thereupon;, then the fecond- Patent -is- 
void ; for if the'/King- recite a Leaſe .made.to.'. 8;\which is de- 
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or of. the Tendrit which -was laſt poſſeſſed. .-2. Miſrecitall/of zhe + 
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furrendred, the miſrecitall had-been helped by the Statute of 34. S 
H.$. for it was the miſrecitall of the year, - Sv the Patent bore 
date. C.2. part, Doddingtons Caſe," Dyer 129. upon the Statute of 
34. H.8. The miſrecitall of. the 'Town is not helped ; for it 
doth not appear unto the Court what Land was intended. to be 
granted : Bur if the thing had beer certainly and particularly na- 
med, ſo as it might appear to the Court what; Land was intended 
to paſſe; then the miſ-recitall of the Town had been helped by 
the Statute -of 34. H.$:. A thing. granted generally with reference 
to a miſrecited -Patent, is not helped by the AR. of 33. H. 8. But 
when the thing grantedis particularized with reference to a thing 
which is derermined in. a mifrecited; Patent, then the Statute of 
34. 9.8. will help it; but in our Caſe; the miſrecitall is of a thing . 
which needed not to be recited. \The ſecond Objection which 
hath been made, is, That the King. is deceived,” by .reaſon. of 
the falſe ſuggeſtion: And then [the Letters. Patents made by 
reaſon thereof are void. © I anſwer , - That [if © the falſe 'Sug- 
geſtion tenderh to the detriment 'of the Crowne, .and to the 
apparant ' prejudice” of- the King, then the Letters. Patents 
may bee avoided : But where the Suggeſtion / is. of a thing 
not materiall, and doth. not. tend. either [tothe deceit of 
the Crowne, or to the Kings: prejudice ,] neither - in: his: pro- 
fit, 'nor_ his Inheritance, -there -it -ſhall'. not . make .yoid; the 
Letters Patents: ' Dyer 352.: - Where an. :Abbat+ Leſſee for 
ſixty years of the Pueen, made a Leaſe for eighty yeares ; the 
ſixty years expired, the Leſlee for eighty. years: ſurrendred- to 
the Crown, and in conſideration; of that Surrender,-ito: have 
a_new Leaſe, there the ſecond,Patent -was void, for: the Kings 
was deceived in-the reall confideration.. And Dyer: there "ſaid? 
That it was but the Suggeſtion of the party, . and the Colleci- 
on of the 2ueen. C.5.: part. 93. 94.' » Where Leſſee: for yeares 
of the King did aſligne part of his: Terme.. and: :Land- to';;ano- 
ther, and then ſurrendred,: the ſurrender there was the confiderati- 
on; and that was not good. If the recital be made of a thing which 
_needeth not to-be reciced; andithe Patent is made upor-anothericon- 
ſideration,there the miſrecital ſhall nor hurc it, C.1: part:41. where 
Hewry the ſeventh, reciting am poſt &c. wirture cnjus, &c, the e- 
ſtate 1s recited, as determined; the,Reverſion, ſhall-paſſe;; for the 
King was certified of the eftate::; And in bur Caſeit. is;determined. 
Where the +fal:itie ' of the ſuggeſtion 'is nat in; deceit; nor to 
the prejudice of the King; If the | thing miſr@ited ;be not ma- 
teriall, it. ſhall. not make void the Patent. C.1o- part 110. Le- 
; gat es 


gates Caſe. Zune quidem &c.. the falſe ſuggeſtion. ſhall 'make 
yoid the Patent; for the King did not intend to abate his Revenue. 
- Fitz. Nat. Brev. Grams 58. Fallitie of Tenure of the King ſhall 
- make void -the Kings Licence: For the falſitie of ſuggeſtion 
which came from the party, did tend to the prejudice of the King 
in his Tenure.  C: 10. part 110. 2uod quidem manibus &c. 'ratione 
Eſcheate &c. It ſhall make- yoid the grant by this ſuggeſtion of 
the party which doth prejudice the King in his ticle. But where 
the Suggeſtion is not to the prejudice of the King in his revenue, 
. tenure, nor title, ic ſhall nor. make the Letters Patents void. C. 
' 10, part 113- MaRxmamts cafe. The: King grants the of- 
fice of Parker,' quod quidem Officinm the Earle of RyuT La N?*D 
late-had; - Andthe aid, Earl never had-it ; the Suggeſtion was of 
a thing:not material to the ſecond Patentee, nor to the Kings |pre- 
judice,; therefore it was good. 10. H. 6,2. ' 2uod quidem Mane- 
rium ſeifitus fuit in manus noſtras ; the falſe ſuggeſtion there ſhall 
not make void: the Patent, becauſe. it was, not of a+ ;thing -mate- 
riall. 16 the: King grant a Manor; -qued.: quidem AAayerium nuper 
- fuit.in texnera 1.8, and in truth, itwas- not (inthe Tenure of I.S. yet 
itwas adjudged good : For N#per is a Recitall:of the thing thatwwas, 
and not of a'thing that is. For if ir had not been in the; poſſeſſion 
of 1. S. whereas in: truth he. was not; ſeiſedor poſſeſſed thereof, 
there it had-not been - good. It is found.in our Caſe;That-the, Leaſe is 
aQually -ſurrendred, and fo the. miſrecitall is of a thing that- was, 
ſcil.:nuper 54nd nor of a thing chat is, or.in eſe. Es ew 
The next- Exception is, to the Letters, Patents of. Philip and 
Mary. ' Firſt, becauſe thereby the: Leaſe of 36; $.: is: not. fully 
recited ; For there was a Provi/o, That if he did; not pay a ſumme, 
in groſle, - that it: ſhould. be void ; And tbat,;it-ſhould determine 
by the Death' of Paw/ce the Patentee. The -mifrecicall of that 
Collaterall niatter by the: Common Law , ſhall, not make void 
the Grant. ' There are: three things neceſſary in-Recitalls;. Firſt, 
The Certainty of the. particular eſtate-in eſe ,. with the; Limita- 
tions. | Secondly ; ,The Tenant-toi whome the. particular..eſta 
was made,” or: the Tenant which then is in poſſeſſion. _ Thirdly, 
Thei thing granted, by the ſame :name_ as it is granted ,in- the 
firſt Patent. - Bat Covenants, Reſervations, Proviſions, - Conditi- 
ons; and the like, need. not to be recited. The Recicall oughtzo be 
of a thing in eſſe: Avowry 112. A Towne -was granted+by the 
King. + And a vagaecs unto another a Leet in the ſame 
Towne:; the King'1n.this caſe needed not to recite-the "grant, of 
the faid Towne..  - Secondly, The Recitall ought ro bee in the 
Game name as it was granted in the firſt Patent. And rg ” 
elped 
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helped by averment, if itbe mifrecited. Thirdly, the Tenantof,the 
Land, or the Tenant which was before the ' grant, ought to be 
recited, /ci/. that ſuch a man habrir, to whom the firſt -Patent 
was granted; Or,that be now hath the Lands, or lately had the thing 
granted in poſſeffion. Brook Pat.96. Such things ought to. be recited 
as ought to be- pleaded againſt the King in an Information of 
JnſtruRion. In our Caſe, the ' miſrecirall being of a thing deter- 
mined and not materiall, and notto be the guide of the fecond 
Patent, doth not make void the Grant to Pawler. 

It was objeded, That 2ueen M ART was deceived : for 
the Grant was de ei/dem premiſſis : And in the. former Patenc 
the Paik was excepted ;- but fo it was not in the Letrers Patents 
to' Pawler : In the firſt Patent reaſonable Herbage was granted ; 
but in the ſecond to Pawler, the Grant was of Herbage generally. 
If the King except the Deer, as hee doth in this caſe, then hee 
oughr to have ſufficient herbage for his Deer : The Jary finde, 
That the Letters Patents of 36. H- $8. were-'abfolucely ſurrendred 
ca imrextione, that the King might make a new Leaſe i» forma: /c- 
quente , which is not de premiſſis , ſed de prementionatrs. * Now 
the hg or two hundred pounds Fine, is pleaſed to gram, tam 
in conſideration of the Surrender, qz4m for the Fine of two 
hundred ' yy here the =_ wu _ OBE ie 

tio be 5» fe equente : and chen on 0 Fine 
and Surrender., hee is pleaſed to 'vary from. the former Patent , 
and it is to the prejudice of the Patentee : "The firſt was rea- 
ſonable -Herbage ; and here it is Herbage, and in che Kings Caſe | 
it imouncs to as much, as if hee had ſaid, Reaſonable Herbage : 
for becaniſe the King excepts the Deer, ' it is implyed, That the 
Patentee is but'eo have reaſonable Herbage. Here the Grant is _ 
not Dr omnibus profſis arboyibus, bonis '& catellis Felounns ; and 
of the Goods of Felons themſelves: and in che former Patent 
thefe were granted, and fo the Grant is for the Kings benefit, and 
to the prejudice of the Parentee. Alſo this Patent is ad pro- 
feanm Domini Regis : For here is x Rent reſerved, 'and here is 
2 Proviſo for the committing of Waſte in the premiſſes , which 
were not in the firſt Letters Patents; and'in chefe Letters Patents 
there. are divers Covenants which were not in the former Pz- 
rents: and fo it is i» forma ſequente : And fo the Leaſe of Pho- 
tip and Mary is good. The King ſeifed of a Mator co which 

-he hath a Park , doth grant the Scewardſhip,of the Manor, and 
the Cuſtodie of the ſaid Park, with- reaſonable Herbage':: Afﬀ- 
rerwards in the fame Letters Patents hee grants'the ſaid Manor 


of O. and all the Lands in O. excepting groſle trees in the _ 
; > M 
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If this Grant be not good for the Manor, it is not good for the Park. 
thatwas the ObjeRton : It is good for the Manor, and alfo for the 
Park. ItwasobjeRted, That the King grants the cuſtody of the Park, 
and ſo not the Park it-ſelfe ; for how can the King grant the cuſtody of 
thePark, if he grant the Park it ſelfe; it is dangerous, that 'upon an 
implication-in ene part of a Patent, the expreſfe words which follow +: 
ſhould be made void ; the ſubſequent words in thi Caſe, are, The 
King grants the Manor, and afl the Lands to the ſame belonging ; now 
the Park doth-belong to it, and the King excepts only the Deer, C.16 
pa#t 64.. The King at this day grants a Manor unto a man, as entirely 
as fuch a One hefd the ſame before it came into his hands, &c: the A 
vowſon doth paſſe without words of grant ofthe Advowſon ; for the 
Kings meaning is, That the Advowſon ſhall paſſe : The. meaning of 
the King is manifeſt in our Caſe ; (. 3. Part 31,32. Carr's Caſe, There 
the Rent was extin& betwixt the Parties, yet for the benefit of the King 
for ans, on n—_ 5, for a __ vr extin&, as to 
one- e, and ineſſe as to another purpoſe. 38. Afſ. 16: a Rent ex- 
| ting: ver HMortmain. Dyer 58,59. The Exception” onghe to be of the 
thing demiſed. In our Caſe the Park doth paſſe, but the King ſhall 
have the liberties in it ; and ſo here the Park ſhall paſſe, and the Ex- 
ception is of the liberties ; Com. 370. the Exeception ought 'to be- of 
 thatwhich'is contained in che former words, in the- former Patents ; 
the Offices weredirſt granted; and in the fame Letters Patents the Ma- 
_ nor wasafterwards granted. But now King Zames grants the' Manor 
' firſt, ind then the Offices. Conſtruction of Statutes ought to, be ſecun- 
 ernndiumintentionem. of the makers ofthem ; and conſtruction of Patents 
ſeonndium intentionem Domini Regis, C.8. part 58, You ought to make 
' . ſuch a conſtruction, asto .uphold the Letters Patents,. C.8. part. 56. 
Auditor Kings Caſe ; There the Letters Patents were conſtrued ſecun- - 
dis intentionem Domini Regis, 'and acjodged good :. But tq make 
void the Patent, they ſhall not be conſtrued ſecnndiam intentionem, but 
to make a-Patent good, they ſhall be conſtrued ſecundum intentionens 
Domini Regis : The Caſe was adjourned till Michaelmas Terme next. 
Note, I have heard Sir Henry Telverton ſay, That it was the opinion 
_ ofthe Judges in this Cafe, That he had but the cuſtody of the Park, and 
not the intereſt of the Park ; for that by the acceptance of the cuſtody 
« we Pork when he had a Leaſe ofthe Park before, it was a furrender 
\ : E, 
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| Trinit. 21. Jacobi, in the Kings Bench, 


492 SHORTRIDGE and HILL's Calc. 
ours brought an Aion upon the Caſe againſt Hill for raviſh- - 
ing of his Ward; and the Writ was contra pacem, without the 

words Vi & arms, Lib. Dent. 366. where-three Prefidents are of A- 
&ions upon the Caſe, without Ys & arms : An Action upon the caſe 
for doing of any thing againſt a Statute, muſt be contra pacem. Ley 
Chief Juſtice, Recovery in this Action may be: pleaded in Barre in a 
Writ of Raviſhment of Ward brought. Dodgersage Juſtice, The Aci- 
on of Treſpaſſe at the common Law, is only for the taking away of the 
ent bee he hath elected his Aftionat the common Law,and then 
he ſhall not have an Action upon: the Statute, viz. a Raviſhment of 
Ward ; but here the Action upon the Cafe is brought for the taking 
| anddetaining ofthe Ward, ſo as he cannot preferr bim in marriage; 
and upon this ſpeciall matter the Action upon the Caſe lieth without 
the words YVi.& armw., A Writ of Raviſhment of 'Ward:ought tobe 
brought in the Common Pleas ; but yet you may bring a Writ-of Ra- 
viſhment of Ward in-this Court, ifthe Defendant be en the cuſtody of 
the Marſhal of the Marſhalſey, for in ſuch ſpecial Caſe it ſhall be 
brought in this Court : if there be an extraordinary mitter beſides.the 
Treſpaſs, then an Acton upon the Caſe lieth ; as when A. contracts 
with B. to make an eſtate unto B. of Bl. Acre at Michaelmas, if (. en- 
ter into BL. Acre, A. may have an Action upon the Caſe againft C.for 
. the ſpeciall damage which may happen to him, by reaſon that he is not 
able to perform that contract by reaſon of the entry of C. and he ſhall 

declare contra pace, but not Vi & army. | 
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 Trinit.2'1. Jacobi, in the King's Bench. 


493 Baker and BLAKaMORE's Caſe, 


N Treſpaſs, the Defendant pleaded, That ?. S. being ſeiſed in Fee,, 
gave the Lands unto Baker and rhe Heirs of his body, and, con- 
veyed the Lands, by deſcent, to four Daught&s; and Z1.h..mure 
the Defendant, as ſervant to one of the Daughters, did juſtifie. The 
Plaintiff d:d reply, Thar the faid 7. .S. was ſeiſed in Fee, and gave he 
fame to Baker and the Heirs Males of his Body, and conveyed my 
Land. 


”» 


* | ries PLE Gi D'YY hk wo 
Baker and Blakamore's Caſe. 
Land by deſcent to himſelf, as Heir Male, ab{q, hoc, that)Z.S; was (ei- 
_ ſedin Fee: Hemnden Serjeant did demur in Law _upon-the Replication ;: 

and took Exception to the Traverſe, for that here he traverſeth- the 
Seiſin of F. S. whereas he ought to have traverſed the gift in tail* made 
by 7. $. torthe being ſeiſed is but an inducement not rraverſeable, and: | 
therefore he ought to have traverſed the gift in tailez for. then he: had. 
traverſed the ſeilin ; (for he could not give the Lands in-tail, if that he 
vere nor ſeiſed thefeof in Fee, L:5.28.4 9. there in Formedon, - the 
Tenant would have traverſed the Seiſin of the Donor, but the book is | 
ruled, . that the Traverſe ought to be ofthe gift in tail, and that includes 
the Seifin. Bridgment for the Plaintiffe, and ſaid, That the Serjeant. 
is of opinion contrary to the Books, when he ſaith poſitively, that you 
ought to traverſe the gift in tail, and not the ſeifin of the Donor, The 
Caſe ſhortly is, A. being ſeiſed in Fee, makes a gift in tail to B. and 
that deſcends to four daughters, &c. And the Plaintiff replies, That A. 
was ſeiſed in Fee, and gave the LandstoB. and to his Heirs Males ; 
and the Plaintiffe claimes the entail as Heir Male : and the Defendants: 
under the generall tail, ab/g, hoc that A. was ſeiſed in Fee, 27.H. 8.4. 
by Englefield, If in Treſpaſs the Defendant plead the Feoffment of a 
ranger, and the Plaintiff ſaich, That he was ſeiſed in Fee, and made 
a Leaſe for years to the ſaid ſtranger, who enfeoffed the Defendant, 
he need not to traverſe, abſg, hoc, that he was ſeiſed in Fee, C. 6. part» 
24. The ſcifin in Fee is traverſable, Br. 7 raverſ-372:acc. Dodderidge Ju 
ſtice, The feifin in this Caſe is traverſeable. Ley Chief Juſtice, Take 
away the Seiſin and then no gift, and therefore the Seiſin here is Tra- 
verſeable. —_— and Chamberlain Juſtices agreed. The Court re- 
ſolved, Thar eirherthe Seiſin in Fee, or the gift in tail, -is traverſeable. 
Deaderidge Juſtice, If you both convey from one and the ſame: perſon, 

then you muſt traverſe the conveyance. Tt is a rule C. 6. part 24.- there 
' the Books areccited, which warrants the traverſe of either. 20d nota. 


It was adjudged for the Plaintiff. | 


 Trinit. 2.1. Jacobi, Inthe Kings Bench. 
Sir EpwarD FisHeR and WakNeR's Caſe. 


494 
HE Teſtator being indebted unto Fifzer, made Warver his Execu-- 
T tor : and ,&ryer in conſideration that Fi/5:r would' forbear ſhi 
ing of him upon the Aſſumpſir of the Teſtator, did promiſe to pay 

him Fifty Pounds; and in an Actionupon the Caſe upon this promiſe, 
Warner pleaded Non Aſſumpſitin the Common Pleas, and it was found 


| for the Plaintiff. And a Writ of Error was brought in this Court, be- 
| Iii 2 cauſe 


= A &. 
. 7J 42 - 9 : 
- a e g % 
- % 
4 . - 

-_ 


# 


428 - Sir Edward Fiſher and Warner's Caſe. 


. cauſe it was not ſhewed for what conſideration the Teſtator- did pro- 


miſe. 2. Becauſe it was not ſhewed, That Warner the Executor had 
Aﬀetrs in his hands. It was ſaid by the Councel of Sir Edward Fiſher, 
That they need not ſhew that he hath Aſſets, becauſe the Defendant 
Warner was ſued upon his own promiſe. C. 9. part 94. The Teftator 
made a promiſe to pay to Fiſser fifty pound, and died ; The Executor 
in conſideration of the forbearance of a Suit upon that promiſe of the 
Teftator, doth aſſume to pay, &c. The Jury find for the Plaintiff. The 
Error is, that no time is limited, nor no place where the promiſe was 
made ; and alſo it is not ſhewed when the Teſtator died, and ſo ir. is 
not ſhewed whether the promiſe were made in the life time of the Te- 
ſtator, ornot? for if it were in the life time of the Teſtator, then the 
promiſe was void. Nor isthe time of the forbearayce ſhewed : and fo 
no good conſideration. Hill. 5. Zacobi, a conſideration to forbear pax- 
Inlum tempas, is no good conſideration by Cook. And the like caſe was 
adjudged , 36. Eliz. Rot. 448. Sackbdos caſe. We doalledge de fatto 

that we have forborn our Suit, and that the Defendant hath not paid 
us-the money : Dodderiage Juſtice, It is alledged,, that the Plaintiff paid 
money'to the Teſtator, upon which he promiſed; And the Action now 
brought, is ypon the promiſe of the Executor :- Part of the promiſe, is, 


' That he paid the Th pound to the Teſtator, and that ought to be pro- 


ved in evidence to the Jury : C. 6. part Gregories caſe, if it be not ſpe- 


cially named how be ſhall prove it.. Havghton, to forbear to ſue him, is 


for all his life time, and not pawu/ulam tempns. Dodderidge Juſtice, Exce 
tion was taken, that he doth not ſhew that the Teſtator was dead at the 
time of the promiſe by the Executor : It was ſhewed, That after the 
death of the Teſtator,that he took upon him the Execution of the Will, 
and then promiſed; and that of neceſſity muſt be.after the death of 
the Teſtator. | 


Trinit. 21. Jacobi, in the King's Bench. 
495 WirtLiam's and FLovp's Cale. 


T* an Ejeftione forme , The Array was challenged, becauſe it was made 
at the Nomination of the Plaintiffe: And by conſent of the patties, 
two. Atturneys of the Court did try the Array : The queſtion was, 
Whether the Triall.of the Array was good ? It wasid by the Counce! 
which argued for the Defendant, That it was not good. If one of the 
four Knights be challenged, the three other Knights ſhal[ try that chal- 
le nge ; and if he be found favourable, he ſhall be drawn; and if ano- 
cher ofthe Knights be challenged, bee ſhall be tried by the other 

wO0o; 


Williams and Floyd's Caſe. 429 
two; andif oneof the two be challenged, then a new Writ ſhall iſſue 
forth to cauſe three Knights to appear. 9. E. 4.46. The two which 
quaſh the Array ought to try the Array of the Tales; for that they 
are ſtrangers to them. The aſſent of the parties in this caſe is tro no 
purpoſe ; for the conſent of the parties cannot alter the Law, neither 
can the King alter the Law, bnt an A of Parliament may- alter the 
Law. 29. eAfſ.4 19. H.6.9. by Newton. 27. H.8.13. Where a triall 
cannot be out of the County by the aſſent of the parties; and if it be, 
it iserrour. By the Councel of the other ſide, contrary, This triall of 
the Array is much in the diſcretion of the Judges ; for ſometimes 1t i 
tried by the Coroners, and they are ftrangers to the Array. '21. Aſſ.26. 
20. Aſſ.10. there the Judges at their diſcretion appointed one of the - 
Array,and the'Coroners to try 1t;27.4f.28. thereupon ſuch a challenge 
it was tried by the Coroners: and Shard faid, That the triall by any of 
them was ſufficient, and: by Forriners de Circumſtantibns, 31. Aſſ. 10. 
ſo as it reſts much in the diſcretion of the Judges. 29. Aſ.3.there it was 
denied: But note, That that was in. Oyer and T ermiver ; and there it did 
not appear that the Array. was made at the Nomination of one of the 
parties: but in- other challenges ir may be tried by one of the Panell. 
But in our caſe, they were all challenged, was the objection. 9. E.4-20. 
Billing. For if one of the parties will nominate all of the Jurours to the 
Sheriffe, it is,preſumed that they are all partja}l: and in this caſe, the 
whole Array is gr” : bur in other caſes he may challenge one or 
two of the Array, and yet the others may be indifferent. But admir it 
had been errour, yet being by the aſſent of the parties, it is no errour. 
Baynams caſe in Dyer. A Venire facias by aſſent of the parties was a- 

warded to one of the Coroners, and good : Dyer 367.43. E.z. Office 
of Court, 12. One of the twelve doth depart; If the Juſtices do ap- 
you! one of the panel] to ſupply his ptace, it is erroneus; but yet if it 
with the aſſent of the ps it is good; So in our caſe, 21. E.4.59. 
Brian ſaith, That he hath not ſeen more then two: to try the Array, 
yet by aſſent of the parties more may try it, 30. Z.3.2. or 39. E.3. 2. 
In a Writ of Right, proceſle iſſued to the Sheriff to return four Knights; 
he returns two Knights, and two-Eſquires, without making any mention 
that there were no-more Knights in the County, the "ſame is- errour ; 
yet if two Knights and two Eſquires had been returned by the affent 
of the parties, it had been goed. 6. E. 6. Dzer. A man cannot enter 
for Non-payment of Rent without a demand, yet by aſſent of the par- 
ties-it may be good. 22. H.6.59. the triall in favour of Liberty eught 
to be in the ſame @unty' where the Action is brought, and not where 
the Manor is: But 44. E.3:6. by the aſſent of the parties it is ſuffici- 
ent.. In.the Abridgement of the Book of Aſlizes 48. the books are ci- 
ted tothe contrary; there it is ſaid to be no Law, where the Coreners: 
try the.panell ; I agree, that where it is not againſt a: fundamencall 
point 
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point 'of the common Law, that. the conſent of the parties to//it eyro- 
res : Dodderiag Juſtice, Two queſtions are inthis caſe, 1.Tfthis tryall be 
ood. 2. Admitting it be not good, whether the aſſent of the parties 
doth make it good. Firſt it is a meer matter in the diſcretion of the 
Juſtices, which is not tied to any ftrict rule in Law In the Book of 
the Aflizes it was tried by the Coroners , becauſe it was in the diſcre- 
tion of the Juſtices:: And the Coroners are Miniſters to-the Court, and 
ought to attend at the Aſſizes. The Book of the Aiſfizes is the Report 
of the Caſes which happened at the Ailizes in the Circuits of the Juſti- 
ces; andthey are not Term caſes. For the Exception which is taken 
by him who made'the Abridgment of the Bookof Aiſtizes,' is of nomo- 
ment ; for the Authour thereof was but-a:Student, and no Councellor 
at Law. In theſe Courts the Coroners do not attend ; therefore ſome- 
times two, four, or ſix of the Panell are choſen to try thoſe who are 
challenged, as the Court ſhall think fit; and if the Triers cannot agree, 
we put them together into.a room, and ſwear one to keep them, (as a 
Jury is kept: )) ſo as you ſe it reſts much inthe diſcretion of theJuſtices,8 
Court: Andif there were a certain rule to try it, then it ought to be 
ſtrictly obſerved. 31. Aſo. there the triall was de' Circwm/tantib ms, 
2. The aſſent of the parties doth-make it good. It is not a triall in point 
of the right of the cauſe, but only of the indifferency of the Miniſters : 
The Array was challenged, becauſe the Sheriffe made it at the requeſt 
of one of the parties; and the -Sheriffe hath confefled-it up6n his Ex- 
amination,* The principal Array'ſhal be firſt tried ; and if that be quaſh- 
ed, then the Tales ſhall not betried ; bur if it be affirmed, 'then-two of 
the Panell ſhall try the Panell, and two of the Tales ſhall try the Tales. 
This is a triall only of indifference, and not of: the fandamentall'poinr 
of the Cauſe. If the Plaintiffe require the Ye»ivre facias to. 'tlie- Co- 
roners, becauſe that the 'Sheriffe is choſeri ; the Defendant: ſhall be 
examined if he will agree to; ir: if he will not agree, but' the: Sheriffe 
returneth the Jury, the Defendant inthat caſe ſhallnor challenge the 
Jury, or any of the Array : The four Knights in the Writ of Right 
ſhall chooſe the other twenty of the Grand Aſlize, who ſhall be joyn- 
ed with them, apd they ſhall bethe Judges- of the twenty, when- they 
are named by them, 39. E.3.2. Hanghron Jultice, The appearance by 
Atturney by aſſent of the parties, is not errour, although by the Law 
the Plaintiffe oplit for to appear im proper perſon. - Ghamberlain 
Juſtice would be adviſed, becauſe he had'nor ſeen the Books. Ley chief 
Juſtice, When the whole Panel, as in this caſe, comes tobe challenged, 
then it is in the diſcretion of the Juſtices' ro chooſeTriers;- and'chiefly 
inthis caſe, becauſe all the Array is partiall. If the Coroners be ab- 
ſent, it is good to take two Atturneys of the Court, who the Court 
know to be honeſt by their honeſt carriage, and fair pratice. The 
aſſent of the parties ſtrengthens this caſe. Tt is-a riſe, That the _ 
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of the parties cannot make that good which is againſt any fundamen- 
tall point of the Law : therefore it is beſt to view the Prodidiacs. and 
to draw a Jnrour ; *but that we cannot do of our ſelves by the Law, 
yet with the aſſent of parties we may do it. It-is a contempt and a de- 
ceit to'the Court, if his aſſent be entred upon record, and notwith- 
ſtanding that the Defendant will queſtion the matter by a Writ of Er- 
ror, or otherwiſe relinquiſh his conſent ; and for ſuch contempt the 
Court may commit him, and fine him alſo : But if the matter be not a 
matter of Record, but be onely by a Rule of. the Court, then we ma 
award an Attachment onely againſt the party. In this caſe, the triall 
of the Panel| was good, and ſo was it afterwards adjudged by the 
whole Court. 204 nota. 
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= Evers the Guardian of Comptou Evers, did ſue Owen the 
HJ Executor of the Lady eAnne Evers for a Legacy, before the Coun- 
cell of the:Marches of Wales. Henden Sexjeant moved for a Prohibi- 
tion, and-ſaid; That by Law, -no intent of, a Will ought to be aver- 
red contrary to the words of - the Will, (5. part 68. Cheyaeys 
caſe: And ſono equity ſhall be taken upon a forrain intent, contrary 
to that which is in the Will. 2. He ſaid, -That the party might not ſue 
in the Marches of ales for a Legacie ; for that the'party oughr to ſue 
for the ſame in the Ecclefiafticall Court. Ba#ks contrary, They may 
' proceed there in an Eccleſiaſticall Cauſe, wherein there is cauſe of e- 
quity :- The. Statute of 34. HJ.8. cap.26. giveth power unto them to 
proceed as they proceeded heretofore by Commiſhon. And before 
that Statute 'they proceeded there in caſe of a Legacy ; and ſoare di- 
vers Prefidents,; therefore i no. Prohibition is to iſſue. Sezm/on Evers is 
the Kings Atturney for- the Marches of ales; and his perſonalt. at- 
tendance is:requifite there: . And this Court cannot grant a Prohibition 
to ſtay a Suitz when he. cannot fue in this Court for the ſame rlimg, 
Finch Recorder contrary. If you ſhew Preſidents, yet they will not 
bind'this Conrt, and give power unto them to hold plea of that which 
they ought'nor to/hold plea of. It is wſuall r6 grant. a Prohibition, if 
the Court of Requeſts holds plea of a Legacy;-if ic be not by reaſon 
of ſome ſpeciall cycumſtance; and it is _uſuall ro diſmiſſe Legacies 
out of the Chancery : And no Priviledges ſhal be granted unto an-Exe- 
cutor, Adminiſtrator, or Guardian. Hyge Chief Juſtice : Two have ar 


Obligation as Executors, and the one releaſcth ;. it is good, and p 
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good cauſe of equity againſt him who releaſeth : A Will is made, and 


A.is made Executor, and no truſt is declared in the Will ; and at his 


death the Teſtator declares, That his Will is for the benefit of his chil- - 


dren : May not this intent be averred ? there is nothing more common. 
Doaaderidg Juſtice, For the making of an Eſtate, you cannot averre o- 
therwiſe then the Will is; but as to the diſpolition of the eftate, you 
may averre. Foxes Juſtice, There are two Executors ; one commits waſt, 
or releaſeth, &c. the other hath no remedy at the common Law, for 
that breach of Truſt. The reaſon of Chenyes caſe, {.. 5. part is, Who- 


ſoever will deviſe Lands, ought to do it by writing ; and if it be with- 


out tae _—_ it is out of the Will, although his intent appeareth 
to be otherwiſe. Before the Statute of 34. H.8. cap.26. The Marches 
of Wales held plea of all things, for _ were not then ſetled. - But 
the ſaid Statute gave them power and authority to hear and determine 
ſuch cauſes and matters as are, or afterwards ſhall be afligned'to them 
by the King, as heretofore had been uſed, and accuſtomed: Now if 
it be aſſigned by the King, yet if it be not a thing accuſtomed and uſed 
to be pleaded there, it is not there pleadable. So if it be within'the In- 
ſtrutions made by the King, yet if it be not uſed and accuſtomed, itis 
not pleadable there; bur it ought to be within the Inſtructions, and alſo 
accuitomed and uſuall; Adultery, Symony, and-Incontinency, are with- 
in their Inftructions, and are accuſtomed. The things being accuſtomed 
to be pleaded there, have the ſtrength of an A& of Parliament ; - but by 
the Inſtrutions they have no power to proceed in caſe of Legacy. 
Then let us fee if the fame be included within the generall words (things 
of Equity) within the Inſtrutions : And then I will be tender in deli- 
vering of my opinion, If a Legacy be pleadable there or not? W2:tlock. 
Juſtice : The Clergy deſired that they might forbear to intermeddle 


with Legacies: Five Biſhops one after - the other, were Preſidents of - 


the Marſhes there: and they draw-into the Marches ſpirituall buſineſſe : 
but originally it was not ſo ; their —_ was larger then now it is, 
for they had power .in criminall cauſes, but now they are reſtrained in 
that power. There is a common Law Eccleſiaſtical, as.well as of our 
common Law. Ju Commune Eccleſiaſticum, as well as us Commune Lai- 
cam. The whole Court was of opinion, That the Kings Atturney in the 
Marches being out, we ought to have priviledge there. In the Chancery, 
there is a Latine Court for the Officers of the Court, and the Clarks 
of the Court for to ſue in. But in the principal. Caſe, -a Prohibition was 
not granted, becauſe there was much matter of Equity concerning the 
Legacy. It was adjourned. b 
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Paſch.3. Caroli, in the Kings Bench. 
497 HARLEY and-REYNOLD's Cale. 


H% brought an Action of Debt upon an Eſcape againſt Reywo/ds 
, L (Hill.1. Car.) Reynolds pleaded, That before the day of Eſcape, 
ſcil. the twentieth day of January 1. Car. That the Priſoner brake Pri- 
ſon and eſcaped; and that he afterwards, viz. before the bringing of 
this Action ; vis. 8. die Hai 2. (ar. took the Priſoner again upon 
- freſh Suit. Anderws for the Plaintiff, Reynolds is bound to the laſt day. 
viz. 8, Maii, and not the day before the bringing of the Action ; for 
the Bill bears date, - Hi//.r. Car. and the terme is but one day in Law, 
£.4 part j1. and ſo no certain day is ſet for the Jury to find. The day 
which Reynolds ſets that he retook the Priſoner is the eighth day ofMay, 
and he ſhall be bound by that, Com.24. a. 33. H. 6. 44. Where adayis 
uncertain, a day ought to be ſet down, for a day is material for ro 
draw things in iſſue, C. 4. part 70. the Plaintiff ſhewed, That 7. Mais 
30. Eliz, by Deed indented and inrolled in the Common Pleas Ter. 
Pa(c. inthe ſaid thirtieth, year (within fix monthes according to the Sta- 
> tute)for the conſideration of One hundred Pounds,did bargain and el: 
But he further ſaid, That after the ſaid ſeventh day of May, in the faid 
thirtieth'year, he levied a Fine of the Lands to the now Plaintiff ,, af- 
- ter which Fine, viz. 29. April, in the ſaid thirtieth year, the ſaid 
Deed indented was enrolled in the Common Pleas. Note, That a- 
nother day more certain was expreſſed, therefore the miſtaking of the 
day ſhall not hurt; And there it was helped by Averment, 8. H.6.10. 
Repleader 7. In Walte, the Defendant faid, That fuch a day, before the 
Writ brought, the Plaintiff entred upon him, before which entry no 
Waſte was done, &c. Strange, Tt might be that he entred again; 
wherefore the Court awarded that he ſhould recover. Co.E xtries 178.” 
In Dower the Tenant vouched a ſtranger in another County, who - A 
peared ; and there the Replication is,viz.die Lane,c. ſo the day ought 
-to be certain, 19. H.6.15. In a Formedon, If the Defendant plead a 
thing which by the Law he is not compelled to do; and the Plaintiffe 
reply, That ſhe is a Feme ſole and not Covert, it is good ; bur if he 
plead, That ſuch a day, year and place, there the Trial ſhall be at the 
- particular place, othgrwiſe the Trial ſhall be at the place where the 
Writ bears date. C. 4 part, Palmers Caſe; If the Sheriff ſell a Term 
upon an Extent, and puts a Date to it, /c:/. recites the Date, and mi- 
ſtakes it, the ſale is not good, for there is no ſuch Leaſe, Dyer 117. 
Then it 1s ſaid 31. OFobri, and there by the computation of time it 
KkKk was 
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was impoſſible ; and ſo here the time is impoſlible, /ci/. that 8. Mais 
2. Car. ſhould be before H1. 1. Carol; ; for the taking, is after -the A- 
Rion brought, and ſo-naught-to bar the Plaintiff: it-15the ſubſtanre of 
| his bar upon which he relieth, and ſo no matter of form : 20. H. 6. 
there upon.an Eſcape, the Defendam ſaid, That ſuch a day, ante im- 
petrationem bilie in this Court ; ſcil. ſuch a day,. he retook him; and 
the day after the ſcilicer, is after the purchaſe of the Writ: there the 
ſcilicet and the day expreſſed ſhall be void, and it ſhall be taken accor- 
ding to the firit day expreſſed : if the Sheriff had retaken him before the 
filing-of the Writ, it had been a good plea in_ Bar, otherwiſe not. 
Calthrope contrary, Hzbrought debt, Hi/. 16. Facobs againſt Cropley ; 
and 9. 74nii 19. Jacobi, Cropley was taken in Execution, .and delivengd 
in Execution to R.by Habeas Corpes ; afterwards. 1.Caroli,Cropley eſca- 
ped.and H.brought debt againſt R.who pleaded aſpecial-Plea,and ſhew- 
ed, That 20.. Januarit 1. Caroli, Cropley brake. priſon and- eſcaped, 
and that. he made freſh Suit 'untill- he 'took him ;- and that before the 
purchaſe of the Bill ; /ci/. 8 Mari 2. Carals, he was retaken, 16. E. 4. 
If he retake him before the Action brought, it is a good bar ; ſo ifthe. 
taking be before the Action brought, R. is excuſed. We ſay, That 
poſtea, & ante the-purchaſing of the Bill; ,and.I ſuppoſe we-:need not 
lay down any day, but the poſtez, & ante makes it certain enough.. 
If the. viz. be repugnant to our allegation, it is furpluſage. 41: Ez. in 
Communi Banco, Biſhops Caſe, Treſpaſs is brought for a Treſpaſs.ſup- 
poſed to be done 4. Haiti 39. El. It is ruled in that Caſe, That the 
videlicet doth not. vitiate . the. premiſes; becauſe it is ſurpluſage. 
Trinit. 34, El. inthe Kings Bench, .. Garford and Gray's Caſe, In an 
Avowry : it was ſhewed, That ſuch an Abbot ſurrendred,,. 32. H. 8. 
and that the King was ſeiſed of the poſſeſſions of the ſaid Abby ; and 
that. poſtes, ſcilicir 28. H. 8. the King did demiſe, .and that the "LO de-- 
ſcended to King Ed. 6. there it was ruled that poſtea had been ſuffici- 
ent,though he had not ſhewed-the year of the demiſe. of the King ; ſo 
here, ,poſtea, & ante do expreſſe. that he was taken before the Bill 
brought.. Dodderidge Juſtice, If the day had been certain at the firſt, 
and then he cometh and ſueth, that poſtea, videlicer ſuch a day, and al- 
ledgeth another-day which is wrong, there the w4gelicet is not material ;. 
but if the.firſt. day be uncertain, then the viae/icer ought to be at a cer-- 
tain day, otherwiſe it is not.good.. Cxria, If you had left: our your 
time, hs videlicet) it had. been good, for you muſt .expreſſe a cer-- 
tain time ;. for when the time is material, it ought to be certain. If 
you had layed down a certain-day of the. purchaſe, of his Bill, then the 
ante would have been well enough. Doaaeridge Juſtice, . If a thing is 
alledged to be done in the beginning of the Term, quere if that ſhall: 
be intended the firſt day of the Term z.-if you can make.it appear that. 
it:muſt be intended of neceſlity of the firſt day of the Term, then yow 
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ſay ſomewhat, and then the videlicer is void and ſurpluſage. Judge- 
ment was given for the Plaintiff, | ns 
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N Action upon the Caſe for words, was brought for words ſpo- 

A. ken in the Court of S«dbary ; and it was layed, That he did 

ſ] peak the words at Sudbary, but did not ſay Infra juriſaittionem CHrIC, 

2. The Judgement in the Action upon the Caſe WaS,captathr : And for 
cheſe.two Errors the Judgement was reverſed. 


—— 
—— 


Paſch.z. Caroli, in the Kings Bench. 
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g I S Caſe was put by Serjeant Arey : A Leaſe is made for life 
KL by Husband and Wife ; and the Covenants were, That he ſhould 
make ſuch reaſonable aſſurance as the Counſel of the Leſſee ſhould ad- 
viſe; and the Counſel adviſed a Fine with warranty by the Husband 
- and Wife, with warranty againſt the Husband and his Heirs; and the 
Defendant did refuſe to make the aſſurance; in an Action of Covenant 
brought, it was moved, That it was not a reaſonable aſſurance to have 
a Fine with Warranty, becauſe 'the Warranty did trench to other Land. 
But-the Court did over-rule it, and ſaid, Thact it is the ordinary courſe 
| ineveryFine to have a Warranty, and the party may rebut the War- 
ranty. | 
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T was cited to be adjudged, That ifa man purchaſe the next avoi- - 
dance of a Church with an intent to preſent his ſon, and afterwards 
he doth preſent his.fon, that it is Symony within the Statute of 3. 


Eliz, 
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POTENT. 99. _ 
—— 


Ter. Mich. 4. Caroli, in the King's Bench. 


5OI HiLL and FaRLEY's Caſe. 


| lay Debt brought upon a Bond, the Caſe was, A man was bound in 
© £ a Bond, That he ſhould perform, obſerve, and keep the Rule, Order, 
and finall end of the Councel of the Marches of Wales. And in Debt 
brought upon the Bond, the Defendant pleaded, That the Councel of 
the Marches of Wales nullum fecernnt ordinem, The Plaintiffe replied, 
That Concilium fecernnt ordinem, that the Defendant ſhould pay unto 


the Plaintiffe an hundred pound. The Defendant did demurre 'in Law 


upon the Replication : Andthe only Queſtion was, If the Plaintiffe in 
his Replication ought to name thoſe of the Councel of Wales, who made 
the Award by their particular names. Fermy», who argued forthe Plain- 
tiffe, ſaid, That he ought not to name the Councellors by their pro- 
per names ; and therefore he ſaid, That if a man be bounden to per- 


form the Order that the. —_ Councel ſhall make, or the/Order which 


the Councel ſhould make, That in .Debt upon the ſame Bond, If the 
Defendant faith that he hath performed Corfilizm generally of the 
Councel, without ſhewing the particular names of the Councellors, .it 
is good. And he vouched To. H.7.6. 10. E. 415, and Cow. 126... Sir 


a 
£76. he may declare yn that*he was choſen per majoren wume- 


Lawes and Cuſtomes of ſuch Courts, if they be not ſpecially ſhewed 
| unto 
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unto them. And therefore although it was alledged, "That it was the 
enerall uſage to plead Awards, or Orders made before the Councel of 
the Marches of Wales, as in the principall Caſe, yer he held thar the 
Judges were not to take notice thereof. And therefore the Councellors 
who made the Order, ought to be particularly named. 2. He faid that 
the Replication was not good, becauſe the Plaintiffe in his Replication 
doth not ſhew that the Order was made by the Preſident, and the Coun- 
cel; for by the Statute of 34.7.8. it ought to be made by the Preſident, 
and the Councel. 3. He ſaid, That the Replication was not good, be- 
cauſe the Plaintiffe doth not ſhew within the Record, that the matter. 
of which the Order was made, was a matter which was within their 
Juriſdiction. . It was adjourned. 


—_— 


Mich. 4. Caroli, in the King's Bench. at 


502 SHuTFORD and Bokoucn's Caſe. 
N an Action upon the Caſe upon a Promiſe, the Caſe was this, The 
Defendant had a dog which did kill five of the Plaintiff's ſheep, and 
the Defendant in conſideration the Plaintiffe would not ſue him: for the 
ſaid ſheep; and alſo in conſideration that the Plaintiff would ſuffer the 
Defendant to doaway the ſheep, promiſed to give him recompence for 
the ſaid ſheep upon requeſt: and the: Plaintiffe alledged the 'promiſe 
to be made, 18. 7acobr, and that afterwards 2. Caro/s, he did requeſt ſo 
much of the Defendant for the ſaid ſheep : The Defendant pleaded in 
Bar the Statute of 21. acobz, cap 16. of Limitation of Actions, and 
alledged,. That the Action was not brought within ſix years after the 
cauſe of a&ion accrued : which was the promiſe. And.it was adjudged 
rhat the plea in Bar was not good; for it was reſolved, That where a 
thing is to be done upon requeſt, that there, untill requeſt, there 1s no- 
cauſe of Acton; and the time and place of the requeſt is iſſuable, And ſo 
was reſolved, 1..Careli, in the Kings Bench, in Peck's Caſe i, and Hil. 
16, Zacobi, in the ſame Court in H:/ and Wades Caſe ; and.in the prin- 
cipafl Caſe the requeſt was, 2. Carols, and that was within the time li- 
mited by the Statute of 21. Facobr. And the meaning of the Statute was, 
but to barre the Plaintiffe but from the time that he had compleat cauſe | 
of Aion, and that was notuntill -the requeſt made. And when divers! 
things are to be dongand performed before a man can have an Action, | 
there all theſe things ought to be compleated before the Action can be } 
brought. And th@refore, If a man promiſe to pay /.S. ten pound when 
he is married, or when he is returned from Rem, and ten years after 
the promiſe, /.S. marrieth, or returneth from Rowzy, becauſe rhe marri- 


age, 


438 Flydand Sir Thomas Cannon's (aſe. 

age, or theReturne from Rome are the cauſes of the Action, that the 
party ſhall have ſix years after his marriage, or return to bring his E Wh 
tion, arnopgh that the promiſe was made ten years before. And inthe 
principall Cafe, the cauſe of Action is the breach, and that cannot be 
untill after the Requeſt made ; and where a Requelt is material, it. ought 
to be ſhewed in pleading And ſo it was reſolved by the whole Court , 
(nemine contradicente) that the Action was well brought, and within 
the time limited by the Statute. And Judgement was entred for the 
Plaintiffe. | | cp x 


_— 


— 


Mich. 4. (aroli, in the Star-Chamber: 


583 FLovyD and S Tro. CANNON'S Caſc. 


| 1 was agreed by the Lord Keeper Coventry, and the whole Court 
in this Caſe, That if a man did exhibite a Bill againſt another 
for oppreſtion; and layeth in this Bill, That the Defendant did 0 
preſs A.B.and C. particularly,and an hundred men generally; That the 
Plaintiffe by his witneſſes muſt prove that the Defendant hath oppreſſed 
A.B. and C. particularly, and ſhall not be allowed to proceed againſt 
the Defendant upon the oppreſſion of the others layed generally, be- 
fore his particular oppreſſion of A. B. and {. be proved. But if the 
charge layed be generall, and not particular, *as if the Plaintiffe in his 
Bill ſaich, That the Defendant hath opprefſed an hundred men gene- 
rally, there he may proceed and examine the oppreſlion of any of them. 
And Richard/on Chief Juſtice of the Common Pleas ſaid, That if a man 
exhibiterh a Bill againſt another for extortion, there the Sum certaine 
which he did extort, muſt be laid particularly in the Bill. And he can- 
not ſay, that. the Defendant did extort divers ſums from divers men 
generally. And fo was it adjudged in Reignolds Caſe in this Court, 
Alſo in every oppreſſion there ought to be a threatning of. the party, 
for the voluntary payment of a greater ſum where a leſſer is due, can- 
not be ſaid extortion. And afterwards the Bill of Sir- Thomas Cannon 
was diſmiſſed for want of proofs ex parte Puerentis, ' on, 


Mich. 4, Caroli, in the Star.Chamber. 
504 HueT and OveRIE's Qke. | 


That if a man hath title to corn, although that he cometh with a 


ho a Ryor for cutting of corn, Tt was agreed by the whole Court, 
Sreat 


T he Earle of Pembroke ©: Boftock's Caſe. 419 
great number to cut it with Sickles, it is no Riot ; but if he hath not a- 
ny title, although thar he doth not come with other Weapons then 
with Sickles, and cutteth down the Corn, it-isa Riot., And it was a- 
greed by the whole Court in this Caſe, That Witneſſes which were 
Defendants, and which are ſuppreſſed by order of the Court, although 
that afterwards there he no proceedings againſt them, yet they ſhall not 
be allowed of at the hearing of the Cauſe in that Court. And this was 
declared to be the conſtant rule of that- Court: [03-5 2d 


Trinit.5. Caroli, in the Kings Bench: - 
505 The Earleof PEMBROKE and BOSTOCK's (aſe. 


| & a Luare Impedit Judgment was given; and the ſame Term a Writ 
& of Error is delivered to the ſame Court, before a Writ to the Biſhop 
1Sawarded to admit the Clark. It was holden by the whole Court, 
That the Writ of Error ought to have been allowed, without any 0- 
ther Superſedeas, - becauſe aWrit of Error is a Superſedeas in it ſelf. 
Whitlock Juſtice, Tf in this Writ of Error the Judgement be affirmed , 
the Defendant in the Writ of Error ſhall have damage. - 


DO 4 


A———_—_—. ſl 


506 The Bailiffs, Aldermen, Burgeſſes, and ( ommonal- 
tyof Yarmouth aud CowreR's Caſe. | 


N a quo Farranto brought againſt the Bailiffs, -Aldermen, &c. they 

- © did appear by Warrant of Atturney ; and one of the Bailiffs named- 
inthe Warrant did not appear nor agree to it. It was holden by the 
whole Court, That the appearance of the major or greater part, being 
recorded, was ſufficient. Andi was alſo holden, per curiaw, that al- 
though the Warrant of Atturney was under another Seal, then their 
common-Seal, yet being under Seal, and recorded, it cannot be annul- 
led; -Yide 14. H. 4. If two Coroners be, and one maketh a return, the- 


ſame is good ; but if the other doth deny it, then it is void: . 


GO, 
Mich. 


440 Eveleyand Eftons (aſe, 


Mich.8. ( aroli, in the Kings Bench. 
507 Lancasrter's Caſe againſt KicutLEYy and SINEWS. 


Udgement was given in a Scire facias againſt the Bail. A Writ of 
Error was brought by the Defendant in the principall Action and 
the Bail. And the opinion of the Court was, That a Writ of Er- 
. ror would not lie, hecauſe the Judgements againſt them were ſeve- 
rall, but they ought to have feverall Writs of Error. And the 
books of 3. H.7. 14. 3. E. 4-10. and 2. Eliz, Dyer 180. were vouch- 
ed. And ſowas it adjudged, Hi. 11. Facobi, Rot. 1377. in the Ex- 
: chequer Chamber, in Door Texxaxts Caſe. Where a Writ of Error 


was brought by the Defendant and the Bail ; and it was adjudged, that- 
they could not joine in an Writ of Error, but ought to have ſeverall 


Writs. 


Mich.8. ( aroli, in the Kings Bench. * 
508 FEVELEY and ESTON's Calc.. 


N Treſpaſs ; It was found, That a man was Tenant in tail of certain 
| Farme Lands called Eftons ;- and that a Fine was levied of Lands in 
Eſlington, Eſton and Chilford, whereas Eſton lay in another Pariſh, 
appell D. Calthrope argued, Thatthe Landin Eſtox did paſſe by the 
Fine, although.the Pariſh was not named ; for that the Writ of Cove- 


nant is a perfonall Action, and will lie of Lands in a Hamlet or /:ex co- 


nw, $. £.4:6.. Vide 4. E. 3.15. 17. Aſſ. 30. 18. E. 3.36. 47.E.3. 6. 
19- E.3. Brev.767. 2. He ſaid, That it was good, for that the 
Plea went only to the Writ in abatement ; but when a Concord is up- 
on it, which admits it good, it ſhall not be avoided afterwards. 3. He 
ſaid, That a Fine being a common aſſurance, ..and made by aſſent of 
the parties, will paſſe the Lands well enough, 7 E. 4.25. 38. E.3. 19. 
And he vouched Paſch.17. 7acobi, in the Kings Bench, Ror.140. Monk 
and Builers Caſe: Where it was adjudged that a Fine being but an ar- 
bitrary aſſurance,would paſſe Landsina Lie coxuAy and ſo he ſaidit 
would do in a common recovery. And Richardſon ſaid, That ifa Scire. 
facias be brought to execute ſuch a recovery, Nul tiel ville on Hamlet, 
is no plea, and the Fine or recovery ſtands good,Yide 44 E.3.21. 21 E. 
3.14 Stone, And the opinion of the Court was, That the Lands did 
well paſſe by the Fine. Mich. 
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Mich, 8: Caroli, in the Kings Bench: 
509 Cawpy aud TErTLEY's Cale. 


»Awdry being a Door of Phyſick , the Defendant Premiſſorum 
20n ignorans, to diſcredit the plaintiff with his Patients, as appear- 
ed by the Evidence, ſpake thefe words to the plaintiffe, viz. Thou art a 
drunken Fool, and an Aſſe ; Thou wert never a Scholer, nor ever able 
to ſpeak like a Scholer. The opinions of Foxes and Crook Juſtices, were, 
that the words were actionable, becauſe they did diſcredit him in his 
Profeſſion ; and hee hath particular loſſe, when by reaſon of thoſe 
words, others do not come to him. And Palmers Caſe was vouched : 
Where one ſaid of a Lawyer , Thou haſt no more Law then a Jackan- 
apes; that an Action did lie for the words : Contrary, if he had faid, 
No more Wit. And william Waldrons Caſe was alſo vouched ; where 
one ſaid, Iama true SnbjeR, thy Maſter is none ; that the words were 
aQionable, - 


Mich. 4. (aroli, in the Kings Bench. 
510 The King, and BaxTER & SIMMON'S (aſe. 


HE Caſe was this, Tenant in tail the Remainder in taile, the Re- 
mainder in Fce to Tenaat in tail in poſſeſſion : Tenant in tail in 
Remainder by Deed enrolled, reciting that he had an eſtate tail in Re- 
mainder, Granted his Remainder and all his eſtate and right unto the 
King and his Heirs, Prov:/o, that if he pay ten ſhillings at the Receipt 
of the Exchequer, that then the Grant ſhall be void. Tenant in tail in 
poſſeſſion ſuffers a common Recovery-, and afterwards deviſech the 
Lands to 7. S. and dieth without Iſſue 18. Zacobi, Afterwards 21. Fac. 
he in the Remainder in tail dieth without iſſue ; bur no ſeiſure is made, 
nor Offence found, that the lands were in the Kings bands. 
Noy, who argued for the King : The firſt Point is, When Tenant in 
taile recites his eſtate, and grants all his eſtate and right to the King and 
his Heirs, what eſtatthe King hath > And if by the death of Tenantin 


* tail withour iſſue, the eſtate of the King be ſo abſolutly determined, that 


the Kings poſſeſſion needs not to be removed by Amoveas manum : And 
he argued, That when the Lands are once inthe King, that they cannot be 
out of him again, but by matter of Record. 8.E.3. 12, Com. 558. And 

L1[1 3 bare 
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' And fo was i adjadge Foe Ele. ink 
; chief Barom nlNoy. took this 
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[ : 'a hogs 7 nd ror "tharefieRetit " © - 
is gone and determined by-his death, -as it. is agreed in 14. Afiſurum. - .- 
 Theſecond. point IT rn ,_ was; Thai alchongh' thatchere-was _ 

not any ſeizure or Offence, found which tity. the King, Yetthe Deed © ... 
carolied inthe: Ghadcery which ie reur edn dhis:Comes:.did make faf- . * 
ficient title for che King : & as $8.3:p-3-i3, The- = x of Courtroughe ff 
dee oa the. Ride BE abe Hens Coma, | * 
| ta Leaſe was made to T. his Mabe Or 
| coube King in Fett and prayed in Ayd of the Kin th 
rx) ol Srv or 'And it wasroled F a "> thou 
& gratited wich proven os te title 7 "lng yp, he. 
, gnghe ro ew rh his title ;- e pa 2 afe it dot! 
oo *#he- Bidder h oy any” title. eras 16.H ſebowe 
afpaed for the Defendant, & he faid, That it thera he i f: 
ht oi DIE. 'of Tenant ititail; And thet Hei «. 
vgs faturs ſuxim, that av eſtate duc or tis 
To 13. .9,16, acc-$0 If Tenant for life 
in the Remainder meledferb to Tenant 


h dur forthe life of Tenant in rail 49: EE 
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-is found; A 
of Tenanr' fa Nl Fay he cited 35. E+.C,> patt 52; Blirhmans. caſe, 


Where Tenant in tail Covenanted to ſtand ſe:zed tothe uſe of himſelf foc © 3 | 


bis own'life, and after his death ro the uſe of his eldeſt fon in tail, and 


sfterwards- bie marcied a wife and died; that: the wife ſhovid mo be "| 
we 


IF 


ie Li | "his Dadrithn 
died withovr iſſee; The barg of the Lands'by* the petri 
doth divert the eftate-our Hh without Peritic NY Ts 
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_ in rail in the Demande died inthe life of 

s eſtate were then determined as before 
Then , the King which now is never had 
' faid, thar' he needed-not to ſhew 2 greater title then 
- took a difference-when Tenant in_taile doth onely defend or Food ag 
, fence, and when he title to:Lands; inthe one Caſe he ought for 
| to ſhew, Tharthe Tenant'in'taile died without iſſue, arid in the other 
>. Caſe not: And = in the principall caſe he demand udgment 
in _ forthe Defendant. « be' Cafe was adjourned to another da . £a#& 
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Mich. 4. (aroli, in the Star-Chamber. | 


511 TaitoR and TowLin's Caſe. 


A Bill was preferred againſt the Defendant, for a Conſpiracy to: 


Indic the plaintiff. of a Rape. And the Plaintiff alcadged in his 
Bill, That an®Inditment was preferred by the Defendant againſt. the 
Plaintiff before the Juſtices of Aſſiſe and Nif prizes in the County of 
Suffolk ; And did not lay it in his Bill, that the Indiament was pre- 
ferred before the Juſtices of Oyer and Terminer, and Gaole delivery: and 
the ſame was holden by the Court to. be a good Exception. to the, Bill, 
for that the Juſtices of Aſſiſe and Ni prizs,, have not power. to take 
Inditments. But afterwards upon veiw of the Bill, becauſe the Con- 
Ipiracy was the principall thing tryable and examimable in this Courr, 
- and that was well layd in the Bill, the Bill was retayned , and the 

Court proceded to Sentence. And in this Caſe Richard/oz Juſtice ſaid, 
That in.Conſpiracy the matter, muſt bee layed.to be-fal/e et malitioſe : 
and if it be -layed for a Rape, .It .muſt be layd, that there was recers 
perſecatioof it, otherwiſe..it will argue. a Conſent. And therefore, be- 
cauſe the Defendant did: not preferre an. Inditment of Rape, .in con- 
venient._ time after the Rape ſuppoſed to be done, but. concealed the 
ſame for half a years time , and then would have preferred. a Bill of 
IndiAment againſt the plaintiff. for the ſame Rape; he held that the In- 
ditment was: falſe and malitious. And Hyde Chief Juſtice ſaid, That 
upon probable. proof a man might accuſe another before any Juſtice 
of Peace, of an Offence ; and although his accuſation: be falſe, yer 
the Accuſer ſhall not be puniſhed for it. Bur where the Accuſation 
is malicious.and falſe,it is otherwiſe; and for ſuch Accuſation he. ſhall be 
puniſhed m this Court. 


Trinit. $. Caroli, in the King Bench. 
512 Joxnes and BaLLaRd's Cale. 


A* AÞp==2oo the Caſe was brought for tha words, | viz Theſe 
| A. 7o277 are proper Witneſſes, they will ſweare any thing ; They 
care not what they ſay ; They have ajready forſworn themſelves in: 
the Chancery, and the Lord keeper Commitred them for it. ermys. 
took Exceptions, becauſe it was not faid tobe in the Court of Char- 
| ; cery ;. 


v 
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cery ; northat.it was in any Depoſition there taken upon Oath. Bur 

tt was adjudged per C»riam, That the Aion would lie; and Pones 
Juſtice ſaid, that the Addition Fin the Chauncery] was as much as if he 
-had aid, he. was perjured there. And Hemſies caſe was vouched by 
him : 'Where one faid of a Witneſs, preſently after a Tryall at the 
. Guild Hall in Loxdon, You have now forſworn your {elf,- That it was 
adjudged that the words were aQtionable. 


WO 8 


Pe ET 


Trinit. 8. Caroli, in the Kings Bench. 
513. SYMME'S and SMITH'S Caſe. 


| A Woman being entituled to:copyhold Lands of the Manor of D , 
. did covenant, upon reaſonable requeſt to be made unto her, to 
ſurrender the Copy-hold Land according to the Cuſtome of the 
Manor.. And it was found That the Cuſtome of the Manor is, That 
a ſurrender may be made either in perſon, or by Letter of Attur- 
ney : and that the plaintiff did requeſt the woman to make the 
furrender by a Letter of Atturney.; which ſhee refuſed't6 do. And 
whether ſhee ought to ſurrender preſently , or might firſt adviſe with 
| her Councell, was the Queſtion. It was argued for the plaintiff, that 
ſhee ought to do it preſently : And IMnnſer's Caſe , C. 2. part, and 
16. Eliz, Dyer. 337. Sir eAnthonie Cooks Caſe were vouched, that ſhe 
- wasto do it at herperill : And che Elecion in this Caſe-was given to 
the Covenantee z and hee might requireit to be done either in Court 
in perſon , or by Letter of Atturney :. And C. 2. part, Sir Rowland 
Heywards Caſe : and C.5. part, Halings Caſe was" vouched to that 
purpoſe. Rolls contrary, for the Defendant: And he faid, That the 
woman was to have convenient time-to do it: and the words are 
- upon reaſonable requeſt, . which implies a reaſonable time to con- 
der of it : And there might be many- occaſions, both in reſpe& of 
her ſelf and of the Common wealth, that ſhe could not at that rime 
do it. And Hill. 37. Eliz..in the Common Pleas, PERPOYNT and: 
THIMBELB YE s$s Caſe: A man Covenants to make -Aſſu- 

rances ;.]t-was adjudged hee ſhall haye reaſonable time to. do it: In 
27. Eliz, the opinion of Pophans was; That if a man'be bounden - 
to make ſuck .an Aſſyrance as Councell ſhall adviſe : there, if Coun- 
cell adviſe an AſFance, he is bound to make it. But'if it were- 
ſuch [Reaſonable Aſſurance] as Councell ſhall adviſe; There, 'If the 
Councell do adviſe, That be ſhall enter-into, ſeale andWleliver. a Bond: 
of. 
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"46 < Hhe and Dr. Wells Caſe. q 


of 2 thouſand pound for the payment. of an hundred pound at. a 
day”; hee is not bound to doe it, becauſe it is not reaſonable. 
Vide 9.Ed.4.3. jr part Bookers Caſe. -Do#. & Stud, 56. 14, H.8.23. 
Secondly, He ſaid, That the requeſt in the principall Cafe was not gccor- 
ding to the Covenant : for the eleQion in this caſe was on the wo- 
mans part, and not on the Covenantees part, and ſhee was to doe 
the at, viz. to ſurrender : And where eleftion is given of two. 
things, the ſame cannot be taken from the party : and if it ſhould 
be ſo in the principall Caſe, the Covenantee ſhould take away the 
election of the Covenanter. And where the manner of Aſſurance 
is ſet down by the parties , there they cannot vary from it; and 
' in this caſe the manner is ſet down, in which the Covenanter hath 
' the ele&ion, becauſe ſhee is to do the at. And hee faid, That the 
- woman was not bounden afterwards te furrender in Coure upon this 
requeſt, becauſe the requeſt was as it were a void requeſt: And it 
is umplyed by the words, That ſhee in perſon ought ro make the 
Surrender : and ſo hee prayed Judgment for the Defendant. It was 
adjourned. 


' Trinit. 8. Caroli, inthe King's Bench. 
514. Hre and Dr. WELLs Caſe. 


Ocor william wells ſued Hye 1n the Eccleſisſticall Court for De- 
famation, for ſaying to him, that hee lyed : And the Plain- 

tiffe prayed a Prohibition : It was argued for the Defendant, that 
in this Caſe no Prohibition ſhould goe; For it was ſaid, that by 
the Statute of 21. Edw. 1. of Conſukation; When there is no Writ 
| Liven in the Chancery for the party grieved in the Temporall Court, 
there the Spirituall Court ſhall have the JuriſdiRion ': and in this 
Caſe there is no Writ given by Law. And Fitzherbert Natura Bre. 
vium 53. h. a Conſaltation doth not lie properly, but in caſe where 
a man cannot have his Recovery by the Common Law in the Kings 
Courts: for the words of the Writ of Conſultation are, viz. Provi/o 
quod quicquid in juris noſt ri regii derogationem cedere valeat aliqualiter 
per vos nullatenus attemptetur : And. Vide Regiſter 149. Falſarins is 
to be puniſhed in the Spirituall Courr. hk Fitzherb. Nat. Brev. 


51.7, A man may ſue in the Spirituall Court, Where a man de- 
fames him, and publiſheth him for falſe. 'Vide Linwood in cap. de foro 


competents. acc." 


Tri. 
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. Trin.6. Facobi, inthe Common Pleas, Boles Caſe, Rot: 2733. Aman 
called a poor Vicar, poor raſcally Knave; for which the Vicar ſued 
him in the ſpirituall Court : And by the opinion of the whole Court, 
after.a Prohibition had been panes upon further advice a Conlulta- 
tion was granted. 1, It was objected, That the party might be puniſh- 
cd by the Temporall Judges and Juſtices for the words. ' To which it 
was anſwered, That although it might be ſo, (which in truth was deni- 
ed,) yet the party might ſue for the ſame 1in the ſpirituall Court. And 
many Caſes put, That where the party might be puniſhed by either 
Lawes, that the partie had his election in what Court he would ſue. 
And therefore it was ſaid, That if a man were a drunkard, he might be 
ſued in the Eccleſiaſtical Court for his drunkenneſle; and yet he might 
be bounden to his good behaviour for the ſame by the Juſtices: ſo the 
imputed father of a Baſtard child, may be ſued for the offence either 
in the ſpirituall Court, or at the Common Law by the Statute of 18. 
Eliz. and 7. Jacobi, So F.N.B. 52.k. If a man ſue in the fpirituall 
Court for taking and detaining his wife from him to whom he was + 
lawfully married; if the other party ſue a Prohibition for the ſame , 
| yet he ſhall have a Conſultation quatenns, pro reſtitutione uxoru ſue 
duntaxat proſequitar ; and yer he may have an Action at the Common 
Law De «xore abdatta cum beris viri; oran Action of Treſpaſſe. Mazj- 
»ard,contrary.By the Statute of Arric«liClri although char the words be 
general, yet they do not extend to all defamations. And by Regiſter 49. 
where the Suit is for defamation,there the Cauſe ought to be expreſſed & 
ought to be wholly ſpirituall, as the Book is in 29. E.3. and C.7. part 
in Kenn”s Caſe: And in the principal Caſe, Ir is not a matter affirmative 
which is directly ſpirituall : And therefore 22. 7asob7, where a Suit was 
in the Ecclefiaſticall Court for theſe words; Thou art a baſe and paul- 
tery Rogue, a Prohibition was awarded. And ſo Yiner and Vinors 
Caſe, Trinit.7. Jacobi, inthe King's Bench, Thou art a drunken wo- 
man, Thou art drunk over night, and mad in the morning. 2. Hee 
faid, That Crimen falfi in the ſpirituall Court, is meant of .counter- 
feiting of the Seal, or of Forgery : and Crimen falfi cannot be inten- 
ded a lie. If in ordinary ſpeech. one ſayes, Thar's a lie ; If the other 
reply, You lie; that is no defamation : for 2i primam peccar ille facit 
rixam. Trinit, 42. Eliz, Lovegrove and Br:cwens Caſe A man faid 
to a Clark, a ſpirituall Perſon, Thou art a Woodcock, and a Foole: - 
for which words he ſued him in the fpirituall Court ; and in that Caſe, 


a Prohibition was awarded. It was adjourned. 


Tr: nit. 


448 Gmyn and Guyns Caſe. Blands Caſe 


Trinit. $8. Caroli, in the Kings Bench. 


515 Gwyn and GwyN's Cale. 


Duod e1 aeforceat was brought againſt two, they appeared and 
A pleaded ſexerall Pleas, and the iſſues were found againſt both of 
them, and a joint Judgement was given againſt them both ; and they 
brought a Writ of Error thereupon in the Kings Bench. And the opi- 
nion was, That the Judgement was Erroneous, and that the Writ of 
Error would well lie. Soin a Writ of Dower brought againſt two Te- 
nants in common, who plead ſeverall Pleas, the Judgement muſt be ac- 
cordins to the Writ. But Barkley ſaid, Thatifin a Writ of right by 
two, the Miſe is joyned but in one Iſſue, where ſeverall Iſſues are, the 
Judgmeart ought to be ſeverall. WQnere,quia obſcure. | 


af 


Trinit. 8. Caroli, m the Kings Bench. 


—— BLAN Þ's Caſe. 

I E Caſe was this, Thomas Spence was. a Leſſee of Lands for one- 
hundred years; and he and axe his Wife, by Indenture, for valua- 

ble conſideration,did aflign over to T3/aale, yeilding and paying to 
Thomas Spence and his Wife and the Survivor, the Rent of ſeventeen 
Pounds yearly, and every year during the terme ; Provi/o, that if 
rhe Rent be arrere by forty daies, that Thomas and his Wife, or the 
Survivor of them ſhould enter. Thomas Spence died, his Adminiſtra- 
tor did demand the Rent, and being denied,,entred for the Condition 
broken. (al/thrope argued, That the reſervation to the Wife was void 
becauſe ſhe had not any intereſt in the Land, and alfo never ſealed the 
Indenture ofAfſignment, but was as a ftranger to theDeed,and ſo he ſaid 
. that theWife could not enter for the condition broken,nor make any de- 
mand of the Rent. The 2% Point was, Adm'tting that the wife could not 
enter, nor demand the Rent ; Whether the Adminiſtcator of the Huſ- 
band might demand it and enter for che condition broken ; becauſe the 
words are, Yeildingand paying to Thom.ts Spence and 7.ine his Wife,and 
rheSurvivor of them during the term,and no words of Executors or Al- 
ſigns are in the Caſe : and he conceived the AdminMrator could nor . 
and ſo he (aid it had deen reſolved in one Batcher and Richmonds Caſe, 
about 6. 74cobi. Pangs contrary, and he ſaid, It was a good Rent and 
wel! demanded, and the reſervation is good during the Term, ro the 


Huſ- 
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on, "Bland's Caſe. - a9 


Husband and Wife ; and although the word Reddends doth not create 
a rent to the Wife, becauſe the Husband cannot give tothe Wife ; yet 
the So/vendo ſhall gain a good rent to the Wife, during the life of ' the 
Wife ; and the reſervation fhall be a good refervation*to him andhis 
Adminiſtrators during the Survivor. Yide C.5. part Goodales Caſe 38.E. 
3.33. 46.E.3.x$. and admitting thar the rent ſhall be paid to the Wife, 
the condition ſhall go tothe Adminiftrator. 2. The word Solver. 
& makes the Rent good to the Wife,and amountsto an agreement of the 
Leſſee to pay the Rent t$ them, and the Survivor of them ; and that 
which cannot be good by way of reſervation, yet is good by way of 
grant and agreement ; and many times words of reſervation or prec 


tion, ſhall enure by way ofgrant. Yiae 10 E.3 508. 10.4f.40. 8. H.. 


4.19. Richard Colingbrooks Caſe.. 41. £.3.15. 13. E.2, Feaſts and 
Faſts 108. Richard/on Juitice, The Refervation being during the term, 
is good, and ſhall goto the Adminiftrator. oyes Juſtice contrary, It is 


good only during the life of the Leſſor ; and fo was it adjudged in E4- 


wyn and Wottons Caſe, 5. Jacobs, Crook Juſtice accorded, The Ad- 
miniſtrator hath no title, and the Wife is no party to the Deed, and 
therefore the Rent is gone by the death of the Husband. Ifit had been 
durante termino y— perhapsit had been good ; but dwranterer- 
mino predifto to him and his Wife, it ceaſeth by his death. And the 
words durante termino, couple it to him and his Wife,and the Survivor; 
and it cannot be good to the Wife who is no- party, nor ſealed the 
Deed ; neither can it inure to the Wife by way of Grant. And the 
words Reddendo and Solvends are Synonima; and the Adminiftrator 
is no Aſfignee ofthe Survivor, forthe cannor aſſign becauſe ſhe hath 
no right inthe Rent. Berk/ey Juſtice, The intention of the parties was, 
That tt ſhould be a continuing Rent, and Judges are to make ſuch Ex- 
poſition of Deeds, as that the meaning of the parties may take effec. 
I do agree, That the Wife conld not have the Rent, neither by way of 
Reſervation, nor by way of Granr, if the were not a party to the In- 
denture : but here ſhe is a party to the Deed; for it is by Deed indented 
made by the husband 'and wife, and the husband hath ſer his Seal to it. 
And 2. The Selvends doth work by way of Grant wy intent of the 
parties: The Reddex4o hall go and relare as to the tsband, and the 
Solvends to the wife ; and he agreed the Caſe 33. H. 8. By. Caſes: bes 
cauſe there expreſſum facit ceſſare tacitum; but. in caſe' of a Leaſe for- 
years, the words, [ Referving Rent to him ſhall go-to the Executor, 
who repreſents the perſon of the Teſtator ; and 27. E/.it was adjadged 
in Conſtables Caſe; id Lirtleron agrees with it, That the Executor 
ſhall be poſſeſſed and is poſſeſſed in the right of his Teſtator. And 
therefore if an alien be made an Executor, in-an Aion brought by him 
the Tryal ſhall not be per mediecarem lingue. And this Caſe is the 
 ftkronger, becauſe the Reſervation is during the Term. And C.3, part 
| -M m m in 
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450 The King againſt Hill. 


in Malerics Caſe, That the Law ſhall make ſuch a conftruQtion ypen re- 
ſervation of Rent upon a Leaſe as may ſtand with the intent and mean- 
ing of the parties ; and therefore in that, where an Abbot and Covent 


- made a Leaſe for years, rendring Rent yearly during the Term, to the 


Abbot and Covent or to his Succeſſors, it is all one as ifit had been to 
him'and his Succeſſors; and although the words be joint or in the Co- 
pulative, yet by conſtruction of Law, the Rent ſhall be well reſerved 
during the terme ; for if the reſervation had,been only Annually —_ 
the terme, it had been ſufficient, and his SuccEſſors ſhould have ha 
the Rent. were the principall Caſe, for the Judges differed much in 
their opinions. | 


Hill.8. Caroli, in the Kings Bench. 
517 The KiNG againſt HILL. 


N Information was by the KingsAtturney againſt Hi# and others, - 

upon the Statute of 32. H.8. of Maintenance. Where the ' 
Point was, A man was out of Poſſeſſion, and recovered in an Eje&5one 
firme in May 2. Car. and Habere Poſſeſſionem was awarded ; and 29, 
Sept. 4. { ar. he ſold the Land : And whether he might ſell preſently, 
or not ? was the Queſtion. And it was determined, That he bein 
put in poſſeſſion by a Writ of Habere facias poſſeſſionem,that he might ſell 


| py Vide Com. Crookers Caſe; and C. Littl. acc. and ſo was it 


olden in Sir oh» Offley's Caſe 7. Car. inthis Court. Barkley Juſtice, 
If a Diſſeiſor doth recover in an Eje&ione firme, if he afterwards fell 
the Land,it is a pretended Title. ores Juſtice, It was adjudged 36. E/. 
in the Common Pleas,in Pages Caſe,in the Caſe of a Formedon, That if 
a man be out of Poſleſlion for ſeven years, and afterwards he recover, 
that he may ſell the Lands preſently. Grook Juſtice, There -is a diffe- 
rence where the recovery is in a reall Aion, and where it is in an E- 


_ geftione firme. It was Maſter Browneloes Caſe in the Star-Chamber,reſol- 


ved by all the Judges of Eng/and, That a Suit in Chancery cannot make 
a Title pretended nor Maintenance. Barkley Juſtice -put this Caſe, If 
Husband and Wife bargaineth and ſelleth, whereas the Wife hath no- 
thing in the Land, and afterwards a Fine is levied of the ſame Lands by 
the Husband and Wife, it ſhall have a relation to conclude the Wife, 
and to makethe Wife to have Title ab 5n:rio, eIt was adjourned. 


Poſch. 


Paſch. x ©, Caroli, im the Kings Bench. 


. 518 BaRKER and TAYLOR's Caſe. 
T: an Ejetione firme, the Caſe upon the Evidence was this, Two Co- 

parceners, Copy-holders in Poſſeſlion ; the one did ſurrender his re- 
verſion in the moity after his death. Char/es Zones moved, That no- 
thing did paſſe, becauſe he had nothing in Reverſion. Yide C. 5. part 
Saffyns Caſe, If a man ſurrendreth a Reverſion, the Poſſeſſion ſhall 
not paſſe. 2. It is not good after his death ; ſo was it adjudged in 
C.2. part Buckler and Aarvey's Caſe. Curia, The Surrender is void, 
and the ſame is all one,as well in the Caſe of Copy-hold as of Free-hold: 
and ſo was it adjudged 26. E/. in P/ars Caſe; and ſo alſo was it adjudg- 
ed in this Court, 3. Carols in, Simpſons Caſe. 


Paſch. 13. (aroli, in the Kings Bench. 


519 HuMrREvYs and STUDFIELD's Cale. 

FT an Action upon the Caſe for words, the Plaintiff did declare, That 

he was Heir apparant to his Father, andalſo to his younger Bro- 
ther, who had purchaſed Lands, bur had no Iſſue, either Male or Fe- 
male; and that the Defendant, with an intent to bring him in diſgrace 
with his Father, and alſo with his em. brother; and thereby to 
make the Father and younger Brother to give away their lands from the 
Plaintiff, did maliciouſly ſpeak theſe words to the Plaintiff, Thou art 
a Baſtard, which words were ſpoken in the preſence of the Fathefand 
younger Brother ; by reaſon of ſpeaking which words, the Father 
and younger Brother did intend, and afterwards did give their Lands 
from the Plaintiff. And by the opinion of the whol&Court it was ad- 
judged, That the words were Acionable, and Judgement entred ac- 


cordingly. 
FINES, 
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I have peruſed this CollefFion of Reports , and think. them 
fit tobe printed. 


Perme JOHANNEM GODBOLT, 
Ununs Fuſticiar' de Banco 
18. Fun. 1648. — 
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entfing into it I52 
Warrantia charte 52. lies there, 
Wafte 5$,28,52,79,114,115, 116,117, 


118,132,164,209. 
When done muſt be flewn 347 


i 


+ 


Way drowned $2 
Wills 15 conſtrued | 3653 
Witneſſes 16,288,326,327,439 
Waods, underwoods $,256 
incloſed in Forreſts according to 
Statutes 157,158,169,170,171 
Words for a grant 7 


"7 
the word portio 35, 36. ſucceſſive 's I 


Owile 274,89, omitted in a Writ 

_ _-_ a6 org63 
Writs not formal, divertit for coar favit 
53 

the true words not uſed 64, 
admitted good 87 
demands in them | 6 
inſufficient 347 
Two originals 306,408,409, 


Of right of advowſon Pfr 4 


Writ antrue, yet good 115 
Writing ſcandalous words, under pre- 
_ of a Petition delivered ro the 
ing 


_ 


405. 


